United States Court of Appeals 


for the Second Circuit 


APPENDIX 


FOR THE SECOND CIRCUIT 


In the Matter of The New York, New 
Haven And Hartford Railroad Company, Debtor 


On Appeal From The United States District Court For The 
District Of Connecticut Honorable Robert P. Anderson, 
Circuit Judge Sitting By Designation 


LAWRENCE W. LANNOTTI 
IRVING S. SCHLOSS 

Tyler, Cooper, Grant, 

Bowerman and Keefe 

P.O. Box 1936 

New Haven, Connecticut 06509 
Counsel for LAWRENCE W. IANNOITI, 
Successor Indenture Trustee Under 
The New York, New Haven And Hartford 
Railroad Company's First And Refunding 
Mortgage Dated As Of July 1, 1947 


JACOB D. ZELDES 
ELAINE S. AMENDOLA 

zeldes, Needle & Cooper 

A Professional Corporation 

P. O. Box 1740 

Bridgeport, Connecticut 06601 
Counsel for JACOB D. ZELDES, 
Successor Indenture Trustee Under 
The New York, New Haven And Hart ford 
Railroad Company's General Income 
Mortgage Dated As Of July 1, 1947 


JOINT APPENDIX 


WHITNIY NORTH SEYMOUR 
ALBERT %. BADER, JR. 

Simpson, Thacher & Bartlett 

Office and P. O. Address 

One Battery Park Plaza 

New York, New York 10004 
Counsel for MANUFACTURERS HANOVER 
TRUST COMPANY, Former Indenture 
Trustee Under The New York, New 
Haven And Hartford Railroad Company's 
First And Refunding Mortgage Dated 
As Of July 1, 1947 


JAMES W. MOORE 

54 Meadow Street 

New Haven, Connecticut 06506 
Counsei for RICHARD JOYCE SMITH, 
Trustee Of The Property Of The 
New York, New Haven And Hartford 
Railroad Company, Debtor 


PAGINATION AS IN ORIGINAL COPY 


Of 


May 


a ee 
CONCERNING 


Counsel: 


6, 


1976 


a 


sas 
AUN he 


ALL 


James Wm. Moore 
54 Meadow Street 
New Haven, Conne 


Joseph 

Morris 
Thomas 

Stewart 


Boston, 


ss 


heesall 


In The 


STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


gs for the Reorganization of a Railroad 


\ 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 


HARTFORD RAILROAD COMPANY, No. 


Debtor 


) 
) 
) 
) 
) 
) 
) 
) 


STATEMENT OF POSITION OF TRUSTEE OF THE DEBTOR 
CONCERNING PETITIONS FOR ALLOWANCES UNDER §77(c) (12) 


INTRODUCTION 


Parties Involved 

This Statement of Position is submitted by the Trustee of 
the property of the Debtor. It relates to the petitions, under 
§77(c) (12) of the Bankruptcy Act, 11 U.S.C. §205(c) (12), for 


compensation and/or reimbursement of expenses out of the assets 


at 


—_ 


of the Debtor's Estate submitted by Chase Manhattan Bank, N.A. 
("Chase Manhattan"), trustee under the Debtor's General Income 
Mortgage; Manufacturers Hanover Trust Company, as corporate 
trustee and A. Frederick Keuthen, successor individual trustee 
(together hereinafter referred to as “Manufacturers") under the 
Debtor's First and Refunding Mortgage; United States Trust Company 
of New York ("UST"), trustee under the debtor's Harlem River 
Division Mortgage; and the New York, New Haven and Hartford 
Railrcad Company First Mortgage 4% Bondholders Committee (the 
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"Bondholders Committee"). 


General Position of Trustee 
: ‘ 

The Trustee considers that it is neither necessary nor appro-~ 
priate for him to respond in detail to the affidavits filed in 
support of the Petitions. The Court's intimate familiarity with 
Petitioners’ activities permits it to weigh the evidence and 
reach conclusions concerning the pertinent issues without the 
need for the Trustee to furnish views on specific contentions. 
Moreover, the Trustee considers that it wovid be inappropriate 


for him to approach the heariry; as an adversary of Petitioners 


who are also fiduciaries in this proceeding. 


*/ A list of the amounts sought by these Petitioners is contained 
in Appendix A. 


It is the Trustee's position that the collective and 
individual activities of the Petitioners have materially benefited 
the Debtor's Estate and that they are entitled to awards under 
§77(c) (12). The issues before the Court, it is submitted, are 
the amount that should be awarded the Petitioners and how 
properly to take into account that the Estate has not received, 
and may never receive, the fruits of Petitioners’ efforts in the 


inclusion proceeding. 


JURISDICTION 


As initially filed, the Petitions sought referral to the 


Interstate Commerce Commission (the “Commission") for the fixing of 


maximum limits, and they were so referred by Order No. 767 

herein. They were withdrawn from the Commission without any action 
having been taken and are before the Court pursuant to its 
jurisdiction under §77(c) (12), as amended by §618(b) of the Railroad 
Revitalization and Regulatory Reform Act of 1976, Pub. L. 

No. 94-210 (Feb. 5, 1976) (“RRRRA"). See Orders Nos. 795A and 


795C herein. 


GENERAL DISCUSSION OF APPLICABLE STANDARDS 


Statutes 
Section 618(b) of the RRRRA withdrew from the Commission 


and transferred to the Court the Commission's powers and duties 
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under §77(c) (12). However, there is no indication in the 
legislative history that, in eliminating the Commission's role in 
this and certain other reorganizations, Congress meant to indicate 
dissatisfaction with its conduct in this area. Instead, it is 
fair to conclude that the legislation reflects Congress' view that 
the Commission's expertise and public interest role simply are no 
lenger needed or applicable in the formulation of a plan of 
reorganization, or in asset conservation, where railroad operations 
are no longer involved. The Trustee concludes from this that the 
jurisdictional change reflected by §618(b) was not intended to 
effect a change in the legal principles applicable to petitions 
under §77(c) (12). 

Persons covered by §77(c) (12) are divided by the statute into 
two categories: 

(1) The first consists of reorganization managers, 
committees or other representatives of creditors or stock- 
holders, or other parties in interest. Their allowances are 
peer. to actual and reasonable expenses (including reasonable 
attorneys' fees) “incurred in connection with the proceedings 
and plan." 

(2) The second includes trustees under indentures, 
depositaries, and certain other persons. They may receive 
allowances which cover both expenses (as defined above) and 


“reasonable compensation for services." 
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oe 
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Sections 241-43 of Chapter X of the Bankruptcy Act, 11 U.35.C,. 
§§641-43, govern the payment of allowances and other compensation 
to the reorganization trustee and his counsel, and to certain 
creditor interests and their attorneys in non-railroad reorganizations. 


Although these provisions are not directly in point, certain analogies 
*/ 


may be drawn in appropriate circumstances. 


Similarly, criteria establistted by the American Bar Associa- 


tion provide guidance in ascertaining the reasonableness of legal 


fees. The ABA Code of Professional Responsibility, DR2-106, 


provides as follows: 


(A) A lawyer shall not enter into an agreement for, 
charge, or collect an illegal or clearly excessive 
fee. 


A fee is clearly excessive when, after a review of 
the facts, a lawyer of ordinary prudence would be 
left with a definite and firm conviction that the 
fee is in excess of a reasonable fee. Factors to 
be considered as guides in determining the reason- 
ableness of a fee include the following: 


(1) The time and labor required, the novelty 
and difficulty of the questions involved, 
and the skill requisite to perform the 
legal service properly. 


The likelihood, #f apparent to the client, 
that the acceptance of the particular 
employment will preclude other employment 
by the lawyer. 


ils A number of §77 componsation decisions of the Commission and 
the courts have referred to the case law under Chapter X in support 
of particular points. See In re New York, N.H. & B.R.R., 46 FP. 
Supp. 214 (D.Conn.), modified sub nom. Connecticut Ry. & Lighting 
Co. v. Palmer, 132 F.2d 670 (2d Cir. 1942); Boston & P.R.R. 
Reorganization (Compensation and Expenses), 342 1.C.C. 859, 868-71 
(1974). 


fee customarily charged in the locality 
similar legal services. - 


The amount involved and the results obtained. 


The time limitations imposed by the client or 
by the circumstances. 


The nature and length of the professional 
relationship with the client. 


The experience, reputation, and ability of 
the lawyer or lawyers performing the services. 


(8) Whether the fee is fixed or contingent. 

(C) A lawyer shall not enter into an arrangement 

for, charge, or collect a contingent fee for 
representing a defendant in a criminal case. 

Although these criteria identify significant factors to be 
considered in determining reasonable legal fees, they fail to 
indicate the emphasis to be given to each of the several factors 
or to establish boundaries within which the discretion of the 
trial judge must be exercised. See Comment, Computing Attorney's 


Fees in Class Actions: Recent Judicial Guidelines, B.C. 


tna. & Com. bL. Bev. 630 (1975); Nonetheless the criteria 


ce 
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have served as guidelines in a number of recent cases. E.g., Waters 


oa 


y. Wisconsin Steel Works of Int'l Harvester Co., 502 F.20 i307 
(7th Cir. 1974); Johnson v. Georgia Highway Express, Inc., 488 
F.2d 714 (5th Cir. 1974); Donson Stores, Inc. v- American Bakeries 
Co., 60 €.8.0. 417 15.0.0.%. 3973); Kiser v. Miller, 364 F. Supp. 
$3)1 (0.0.C. 1973), modified on other grounds, 517 F.2d 1237 (D.C. 


Cir. 1974); Clark v. American Marine Corp., 320 F. Supp. 709 


(E.D.La. 1970), aff'd, 437 F.2d 959 (Sth Cir. 1971). 


Decisional Law 

The following principles have been applied by the 
Commission and the courts under §77(c) (12) and related provisions 
of Chapter Z. 

1. Allowances for expenses or compensation are ordinarily 
made only in connection with a plan of reorganization, and those 
seeking allowances must be "'directly involved in the preparation, 


negotiation and putting through of a plan of reorganization. '" 


Savannah §& A, Ry. Reorganization, 228 I.C.C. 543, 558 (1938), quotin 
In re United Cigar Stores Co., 21 F. Supp. 869, 875 (S.D.N.Y. 4937); 
accord, Boston & P.R.R. Reorganization (Compensation and Expenses), 
342 1.C.C. 859, 867 (1974). However, until very recently 
Substar'ialiy all reported §77(c)(12) cases éppear to have involved 
petitions filed and decided in the context of an approved, but 

not necessarily confirmed, plan of reorganization. Last year the 
Commission indicated that interim allowances under §77(c) (12) may be 


made in advance of any plan proceedings. 


Penn Central Transp. Co. 
Reorganization (Compensation), 348 I.C.c. 59 (1975). This 


reflected a concern that, in light of the anticipated duration 
of the proceeding, it would unfairly burden §77(c) (12) claimants 
to require them to await its conclusion before payment. 
2. Allowances are payable only for active (even if unsuccessful) 
work closely connected to the reorganization. Thus, mere attendance 


at hearings, giving advice, legislative matters, etc., do not by 


E 


themselves serve as a basis for allowances. In re liudson & M.RgR., 
224 F. Supp. 81£, 839 (S.D.N.Y. 1963), modified, 339 F.2d 114 

(2d Cir. 1964) (Chapter X proceeding!; New York, N.H. & H.R. 
Reorganization, 290 1.C.C. 41, 45 (1960); Boston & P.R.R. 
Reorganization (Compensation and Expenses), supra at 869-70. 

3. in seeking an allowance under §77(c) (12), the petitioner 
has an affirrrative burden to prove that his services measurably 
benefited the estate and promoted the reorganization of the debtor. 
Missouri Pac. R.R. Reorganization, 212 I1.C.C. 662, 665, aff 'a, 

217 I.C.C. 577 (1936). The services for which allowances are 
sought must generally have benefited all interests in the estate 


and not those of a special, limited group, Bass v. Quittner, 


Stutman & Treister, 351 F.2d 54, 59 (9th Cir. 1967) (Chapter X 


proceeding), and must have advanced the course of reorganization, 
and not impeded it, In re Boston & P.R.R., 269 F. Supp. 415, 422 


(D.Mass. 1966), cert. denied, 389 U.S. 974 (1967); Boston & P.R.R. 


Reorganization (Compensation and Expenses) , Supra at 867-68. As 


indicated ahove, the Trustee considers that Petitioners' affidavits 
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carry the burden of showing a material, quantifiable benefit to 
the Estate. 

4. It must be shown by the petitioner that the services for 
which an allowance is sought are not cumulative, overlapping, or 
duplicative cf those of other claimants or, in particular, the 
services rendered by the reorganization trustee and his counsel or 
by a duly constituted beiuholders' committee and its counsel 


Boston Terminal Co. Reorganization, 290 1.C.C. 149, 154 (1953). 


y 
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5. With respect to the level of compensation to be awarded, 
consideratior must be given to the time spent, the nature and 
complexity of tne work performed, the need for the services, 
the importance of the werk relative to other needs of the estate, 
benefit to the estate, the availability of funds in the estate, 
and the individuals who actually performed the services. Penn 
Central Transp. Co. Reorganization (Compensation), supra; New York, 
W.H. & H.R.R. Reorganization, 342 I.C.C. 632° (1974). 

Additionally, several recent decisions under antitrust and 
other statutes providing for judicial awards of attorneys’ fees in 
class actions illuminate the standards courts have applied generally 
in determining reasonable attorneys' fees. While the circumstances 
and purposes of the awards in these cases differ in various ways 
from those affecting proceedings under §77(c) (12), they provide 
guidelines useful in assessing the reasonableness of fee awards 
unger §77(c) (12). 

The general conclusion that may be reached from a review of 
recent cases is that the amount of the attorneys’ fee finally 
awarded is the result of a balancing process in which the court 


weighs a variety of factors in light of the particular circum- 


stances of each case. The most important factor, and frequently 


both the starting and ending point in computing the size of the 
award, is the numbexs of hours logged and the applicable hourly 
rates. In addition, adjustments can be made for the amount 
recovered (analogous to benefit to the estate in §77(c} (12) proceec- 


ings) or other results obtained, the novelty and complexity of the 
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issues, the skill displayed by the attorneys, and other factors. 
Fee arrangements directly relating compensation to the amount of 
the recovery, however, have been regarded unfavorably by the courts, 
primarily on the ground that such contingent fee awards usually 
result in grants which are exorbitant in light of the benefit 
actualiy conferred and tne services rendered. E.g., Kiser v. 
Miller, supra. 

In City of Detroit v. Grinnell Corp., 495 F.2d 448 (2d Cir. 


1974), the Court of Appeals for the Second Circuit recently 


considered at length the problem of judicial determination of 
* 


reasonable attorneys' fees..- The case involved the consolidation 
of three antitrust national class actions. A settlement 
agreement, executed after three years of pendency and pretrial 
preparation, provided for the establishment of a settlement 

fund of $10 million. The district court approved the settlement 
and awarded attorneys' fees of $1.5 million (against a request 

for $2.5 million) to plaintiffs' counsel. This award was challenged 
on appeal as completely out of proportion to any services per- 
formed by counsel and as a de facto reliance on a contingent fee 
approach alleged to be impermissible in cases of that nature. 

The lack of an evidentiary hearing on the issue was also a 


ground on appeal. 
In holding that the fee was "excessive and displayed too much 
kk? 
/ 


reliance upon the contingent fee syndrome," _ the court discussed 
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495 F.2d at 468 et seq. 


Id. at 468. 


at length the appropriate standards for det mining reasonable 
* 


attorneys' fees. Citing two recent antitrust cases, the court 


set forth the following "generally accepted factors to be weighed 


in determining a reason«ble attorneys’ fee 


whether plaintiff's counsel héd the benefit 

of a prior judgment or decree in a case brought 
by the Government 

the standing of counsel at the bar - both 
counsel receiving the award and opposing counsel, 
time and labor spent, 

magnitude and complexity of the litigation, 
responsibility undertaken, 

the amount recovered, 

the knowledge the court has of conferences, 
arguments that were presented and cf work 

shown by the record to have been done by 
attorneys for the plaintiff prior to trial, 
what it would be reasonable for counsel to 
charge a victorious plaintiff£.**/ 


It then expressed substantial dissatisfaction with this 
"conceptual amalgam" because of the difficulties of specific 
application, particularly in view of the district court's deter- 


mination of a $1.5 million fee -- 15% of the settlement recovery -- 
eK / 


despite having "ostensibly applied these cumbersome rules." 


%/ Transworld Airlines, Inc. v. Hughes, 312 F. Supp. 478 (S.D.N.Y. 
1970), modified on appeal, 449 F.2d 51 (2d Cir. 1971), rev'd on ether 
grounds, 409 U.S. 363 (1973); Hanover Shoe, Inc. v. United Shoe 
Machinery Corp., 245 F. Supp. 258 (M.D.Pa. 1965), vacated on other 


grounds, 377 F.2d 776 (3d Cir. 1967), aff'd in part and rev'd in 
part, 392 U.S. 481 (1968). 


~ 


**/ 495 F.2d at 470. 


wae/. ibid. 
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The court concluded that the starting point of every fee award 
must be a calculation of the attorney's services in terms of the 
time he has expended on the case. It was further observed that 
"{a]nchoring the analysis to this concept is the only way of 
approaching the problem that can claim objectivity, a claim 
which is obviously vital to the prestige of the bar and the 


a 


courts." 

The court stated that the next step was to value the time 
expended; the two primary considerations here would be the manner 
in which the time was spent (discovery, oral argument, negotiation, 
etc.) and by whom (senior partners, junior partners, or associates). 
While other factors, such as the risk of litigation, may be intro- 
duced into the calculus, the "simple mathematical exercise" of 


calculating att 2rneys' hours and eee rates "is the only legiti- 


mate starting point for analysis." | In determining what weight 


should be given to the “risk of litigation" factor, the court 
suggested that the following questions be asked: “has a relevant 
government accion been instituted or, perhaps, even successfully con- 
cluded egainst the defendant; have related civil actions already 


been instituted by others; and are the issues novel and complex 
ae / 
/ 


or straightforward and well-worn?” The court concluded 

that consideration of these and other questions, in combination 
with the enormous amount of information necessary to determine 
time spent and appropriate billing rates, required an evidentiary 


hearing; the matter was accordingly remanded to the district court 
eRe / 


for further proceedings. 


*/ Ibid. 

*¥*/ “Id. at 471. 

*%*/ “Ibid. 

eee*/ “Id. at 473-475. 


c * 
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While there is no fixed relationship between the size of the 
recovery and the corresponding fee award, it is a significant factor. 
In a recent stockholders' derivative case, it was observed that the 
“traditional’ range of fee awards is from 20% to 30% of the recovery. 
Rosenfeld v. Black, 56 F.R.D. 604, 605 (S.D.N.Y¥Y. 1972). Arenson Vv. 
Board of Trade, 372 F. Supp. 1349, 1357 (N.D.I11. 1974), sets 
out a table showing the relationship betweea attorneys' fee awards 
an@ recoveries in fourteen recent cascs. They range “rom 5% to 
67%; half are 20% or below. However, each of the awards arose in the 
context of a treble damage antitrust action in which the public policy 
consideratiors regarding attorneys' fees are different from those that 


obtain in this proceeding. 


ANALYSIS OF PETITIONS UNDER CONSIDERATION 


General Analysis 
Applying the foregoing general principles to the petitions under 

consideration, the threshold yguestion is whether they may properly 

be considered at this time at all. Normally, petitions for awards 
under §77(c) (12) may only be considered in connection with a plan 

of reorganization. E.g., Savannah & A. Ry. Reorganization, Supra. 
Petitioners' chief claim cf benefit to the Debtor's Estate is based 
on their activities in the inclusion proceedings which culminated 


in the New Haven Inclusion Cases, 499 U.S. 392 (1970). That 


procecding directly involved a plan of reorganization -nd Petitioners' 


wid 


efforts resulted in an increased valuation for the Debtor's assets 
conveyed to Penn Central Transportation Company ("Penn Central"); 
but, in light of Penn Central's reorganization, it is impossible 
to predict at this time when and to what extent that benefit will 

@pe realized. It is thus arguable that the same problems obtain with 
reyard to the uncertainty of benefit as would be the case if no plan 
of reorganization had ever been approved. 

Nevertheless, the Trustee considers that it is appropriate to 

consider these Petitions and make awards out of the Debtor's Estate 
at this time. To the extent that the services for which compensation 
and expenses are claimed are "watchdog servic2s" rendered by indenture 
trustees, the Trustee considers they should be compensated. As the 
Trustee has heretofore advised both the Court and the Commission, 
it is not necessary to show quantifiable benefits to justify an 
award for these types of services; the very presence in the reorganization 
proceedings of the indenture trustees, their review of matters coming 
before the Court and otherwise keeping informed of developments in 
the reorganization proceedings, and their fulfilling of their duties 
under the trust indenture, in and of themselves constitute benefits to 
the Estate. Since these benefits are already ascertainable and do 


not depend upon the outcome of the Penn Central reorganization, 


interim allowances can and should be made for them. As to those 
services, the only issue would appear to be tne level of compensation; 


hourly rates for such services should ke modest. 


Moreover, with respect to all the Petitioners, the Trustee 
considers that the length of, and the unusual circumstances 


presented by, the Dentor's reorganization justify consideration 
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of the Petitions at this time. See Penn Central Transp. Co. Reorgan- 
ization (Compensation), supra. It is fair to conclude that but 
for the intervening Penn Central yaskeasiedeten, a plan of 
reorganization for the Debtor would have peen consummated well 
before now; instead there remains an indefinite future period 
before the existing uncertainties can be resolved. The Trustee 
considers thzt, subject to the considerations hereinafter discussed, 
fairness and equity dictate that Petitioners not be required to 
await completion of the Debtor's reorganization before their 
Petitions can be entertained. 

In considering whether Petitioners are entitled to awards 
under §77(c) (12) other than for watchdog services, the Trustee, as 
has been stated above, believes that the threshold criterion, the 


requirement that they have provided some material benefit to the 


Debtor's Estate, has been met by each of the Petitioners. The 
Trustee considers that the appropriate measure tor an award for 


compensation and/or expenses should both reflect an appropriate 
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hourly rate for the compensable time spent and be in balance with 
the benefit afforded the Estate by the subject services. 


In determining an award, compensable time is limited to 
*/ 


services that: 1) are closely connected to the reorganization; — 


2) have measurably benefited the entire Estate and not just a 
ak / 
part of it; and 3) are not unnecesSarily duplicative of the 
eee / 


work of others. 


eC LOOTED, 


*/ £E.g., in re Hudson & M.R.R., supra. 


oe 


**/ Missouri Pac. R.R. Reorganization, Supra; Bass v. Quittner, 
Stutman & Treister, supra. 


x*e*/ Boston Terminal Co. Reorganization, supra. 


* 


Considering each of the three criteria more specifically, 
allowances are payable only for active work closely connected 
to the reorganization. For example, an allowance should not be 
made for services rendered in connection with legislative lohbying 
or other activities which are only tangentially related to tne 
reorganization, even though the proposed law may have benefited the 
Debtor's Estate. Services which are rendered outside these 
reorganization proceedings in connection with the prosecution of 
the Estate's claims against third parties, such as in the Penn 
Central reorganization proceedings, either before the Commission 
or the Penn Centrai reorganization court, would customarily also be 
non-compensable in this proceeding. This is particularly so if that 
work is unnecessarily duplicative of the Trustee's activities. 

Secondly, the services for which an award is claimed must provide 
a measurable benefit to the entire estate and net to only one 

* 

pari of ce In addressing this issue, it shou! i be noted that 
the Petitions of the indenture trustees must be analyzed somewhat 
differently from that of the Bondholders Committee. Unlike the 
indenture truatees, the Bondholders ‘Committee is a true volunteer 
and, as such, is not entitled to expenses for watchdog type 


services and must show actual, cuantifiable benefit before it can 


*/ This analysis c. the benefit rendered to the Debtor's Estate, 
l.e., the determination of which services are compensable, should 
be distinguished from the quantitative analysis of benefit 
necessary for the determination of how much should be awarded for 
those services. The quantitative analysis is considered later in 
this memorandum. 
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be entitled to an award. - However, to the extent that the indenture 
trustees are claiming compensation and expenses on the basis of 
quantifiable benefits, as distinguished from watchdog type services, 
tne treatment of those claims is similar to those of the Bondholders 
Committee. 

Notwithstanding this requirement, however, it is both impractical 
and inconsistent with the nature of this proceeding to do a service 
by service analysis to determine whether each particular service 
resulted in a benefit to the Debtor's Estate. Thus, even though 
it is arguable that the Bondholders Committee is entitled to an 
award only for those services in the inclusion prccceedings directly 
connected with the valuation increase, the Trustee considers that 
Such a view would be unduly narrow. Having achieved the right 
to an award under §77(c) (12) through a material, quantifiable 
benefit, the Trustee considers that other services should be 
compensated, “as being indirectly related to the benefit produced, 
unless those services are clearly non-compensapble. Thus, the 
Bondholders Committee's activities in advance of the inclusion 
proceeding presumptively provided the background necessary to 
success in the inclusion proceeding. 

Finally, awards may be made only for those services which 
are not unnecessarily duplicative of the services Gt ctners. In 
this regard, an analysis of the affidavits suomitted by the Peti- 
tioners indicates a substantial amount of duplication, both in 


services and benefits claimed. The issues are what services are 


38 


unnecessarily duplicative of others, and how to fashion an award 
that takes into account that all Petitioners claim credit for sub- 
stantially the same benefits. 

Services that the Court considers were unnecessarily performed 
by any of the Petitioners, because they duplicated services of the 
Trustees, are not entitled to payment out of the Debtor's Estate. 

If the work under consideration did not duplicate services of the 
Trustees or another party having primary responsibility in the 

area, the issue is a cifferent one: duplicative services have resulted 
an duplicate, if not conflicting, claims of benefit. The answer 

lies in avoidance of mulviple awards for but a singie benefit. It 

is submitted that this can best be achieved by first determining 

an appropriate aqgregate award based upon the total benefit bestowed 

on the Estate, and then dividing that award among the Petitioners, 


based on the Court's view of the relative importance of the role 


played by each. 


This is a different problem from the one addressed in City of 
Detroit v. Grinneil Corp., Supra, and it requires a modified 
approach. There, primary emphasis was placed on the "simple 
mathematical exercise" of applying hourly rates to attorneys’ 
hours. Whereas, in this case, a principal - if not, the principal - 
ynknown-is the number of attoerneys' hours that should be com- 
prnsated at customary hourly rates. Thus, as indicated above, 
the Trustee's approach is to determine an uggregate award that both 
is reasonable in terms of the benefit produced by Petitioners 
and also tests out in terms of an hourly rate based upon various 


assumptions as to the number of compensable hours. 
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A final point should be made concerning unnecessary duplication 
of services. Two of the Petitioners, Manufacturers and Chase 
Manhattan, resigned because of conflicts of interest making 1t 
necessary for the Court to appoint successor indenture trustees. 

It appears from the affidavits of the respective successors, Messrs. 
Iannotti and Zeldes, heretofore filed with the Court in support of 
their fee petitions, that they were required to spend substantial time 
in learning the background of this proceeding simply to become pre- 
pared to assume the role of indenture trustee. It would be appro- 
priate, the Trustee considers, to take into account amounts awarded 

to Messrs. Tannotti and Zeldes in respect of their startup period 


when fixing compensation for Chase Manhattan and Manufacturers. To 


‘ | 


the extent that there has been an analogous duplication of effort 
on account of the Bondholders Committee's change in counsel trom 
Messrs. Breed, Abbott & Morgan to Messrs. Migdal, Tenney, Glass & 


Pollack, similar considerations are warranted. 


Conflict of Interest 

An additional question is raised with respect to the 
petition of sta, | Specifically, in addition to 
its role as indenture trustee under the Debtor's First and 
Refunding Mortgage of 1947, Manufacturers was indenture trustee 
under the 1897 Gold Bond Mortgage of the New York Central and 


Hudson River Railroad Company and other Penn Central 


: | 
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of 
mortgages. Throughout the litigation concerning the price to 
be paid for the Debtor's properties transferred to Penn Central 
on December 31, 1968, Manufacturers was indenture trustee for two 
groups of bondholders with conflicting interests. However, until 
Penn Central filed for reorganization in June, 1970, Manufacturers’ 
duties under the Penn Central mortgages were limited to areas un- 
affected by the sonflict. Once Penn Central went into reorganiza- 
tion, the latent conflict became manifest. 
By petition dated June 21, 1971, Manufacturers requested 

authority from the Court to resign as corporate trustee 
and for A. Frederick Keuthen to resign as individual trustee. Fetition 
of Manufacturers Hanover Trust Co. and A. Frederick Keutnen, 
12 New York, N.H. & H.R.R.. Reorganization Proceedings 
8721 (June 21, 1971). The principal reason advanced (paragraph 
4 of the Petition) was the existence of the conflicting 
positions facing Manufacturers as a result of its varied roles 
in the Penn Central reorganization and its responsibilities as 
indenture trustee under the First and Refunding Mortgage. The 


petition stated, "these conflicts have remained largely 


*/ Manufacturers is also a creditor of Penn Central. It is one 

of several bank participants in a $300 million loan to Penn Central 
under the April 1, 1969 Credit Agreement and one of the banks 

that loaned $59 million to Pennsylvania Company (a subsidiary 

of Penn Central) under the March 21, 1970 Credit Agreement. It is 
also the holder cf certain equipment obligations of Penn Central 
subsidiaries. See Petition of Manufacturers Hanover Trust Co. and 
A. Frederick Keuthen, 12 New York, N.H. & H.R.R. Reorganization Pro- 
ceedings 8721, 8722 (June 21, 1971). 


+ ees 


latent, the situation will probably change as a result 
x / 


of the order of Judge Anderson referred to below." | 


In August, 1970, the Court, Sua sponte, ordering a hearing 


on the remand entered by the Supreme Court in the New Haven 
Inclusion Cases, 399 U.S. 392 (1970), and invited statements 

of position from interested parties on issues specified in 

the Order. One such issue (paragraph 3C) was whether the 

Court should order an equitable lien or otherwise subject 

the assets conveyed to Penn Central to a security interest in favor 
of the Debtor's Estate. The Trustee's position was that 

the Court should declare the existence, since December 31, 
1968, of an equitable lien and constructive trust. The 

Trustee was supported in this position by Manufacturers, 
represented by Messrs. Simpson, Thacher & Bartlett, who 

filed a supporting statement of position. However, at the same 
time, Manufacturers, as trustee under the Gold Bond Mortyage, 
filed an opvosing statement through Messrs. Kelley, Drye, 
Warren, Clark, Carr & Ellis, which stated that Manufacturers 
“considers that this Court cannot, and ought not, order an 
equitable lien or in any way encumber the assets conveyed to” 


Penn Central. 


*/ The reference is to the Court's Order of June 22, 1971, 
Goncerning the equitable lien issue, In re New York, N.H. & 
H.R.R., 330 F. Suppe 131 (D. Conn. 1971), rev'd, 457 F.2d 683 
(2d Cir.), cert. denied, 409 U.S. $90 (1972). 
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The Court's decision imposing the equitable lien anc constructive 
trust issued on June ll, 1971. Ten days later, Manufacturers sought 
to resign as trustee under the First and Refunding oo . 
Subsequently, Manufacturers, together with the Penn Central Trustees, 
successfully appealed to the Court of Appeals for the Second Circuit, 
securing a reversal on jurisdictional grounds. The existence of 
an equitable lien and constructive trust is of utmost significance 
to every creditor of the Estate (with the possible exception of 
the highest priority administration claimants). 

Research has been conducted to determine how matters of 
this nature have been treated in the past. We have not been 
able to locate a case where either the Commission or a reor- 
ganization court dealt directly with the conflict of interest 
question under §77(c) (12). In each instance where a eentlicc 
of interest issue seems to have been present, the Commission 
has disposed of the matter on other grounds. Thus, in Long 
Island R.R. Reorganization, 295 1.C.C. 208 (1955;, Nassau County, 
New York sought an allowance of $80,936 for compensation and 
expenses out of the debtor's estate, primarily for the work 
performed by the County's counsel. The Commission allowed only 


$39,250, largely on the dual basis that much of the work 


involved was either of no benefit to the estate (as Gistinct 


*/ By Oxder No. 650, dated July 26, 1971, the Court granted 
Manufacturers' petition to resign and appointed Lawrence W. 
Iannotti as successor trustee. 


from a benefit to the County) or was duplicative of the work 
of others. See 295 1.C.C. at 214. In doing so, however, the 
Commission commented on a conflict of interest point as follows: 


We are of the opinion that the circumstances 
do not justify imposing on the railroad the entire 
burden of meeting the cost of petitioner's repre- 
sentation ian the proceeding. In certain respects 
positions taken by petitioner obviously were adverse 
to that which would have been most benefic:al to the 
estate and to the creditors and stockholcers as a 
whole. Also, a great portion of the services ren- 
dered, for example, those designed to correct al- 
leged inequitable contracts with the Pennsylvania 
Railroad Company and the New York Connecting Rail- 
way Company, were duplicative of those rendeved by 
the debtor's trustees, who were primarily responsi- 
ble for the operation of the debtor's properties 
and protection of its estate. The maximum herein- 
after fixed, therefore, wikl reflect our yiew as 
to the contributive value to the proceeding of 
counsel's services, without in any way reflecting 
upon the reasonableness to his client of the amount 
paid by the latter .*/ , 


4 
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While the case law under §77{c) (12) regarding the effe_: 
of a conflict of interest in the situation under consideration 
is thus unclear, the courts have squarely dealt with the issue 
under Chapter X (and its predecessor, §77B), most notably in 
Woods v. City Nat'l Bank & Trust Co., 312 U.S. 262 (1941). Woods 
involved an appeal from an order of a reorganization court dis- 
allowing a number of claims for compensation and expenses in- 


curred in the course of the complex and protracted reorganization 


*/ Long Island R.R. Reorganization, 295 I.C.C. at 215 (Emphasis 
added). 


ey 
ae a ae | ee a 


A294 


of a real estate company. The claimants were an indenture 
trustee, a bondholders' committee, and the committee's counsel, 
the latter also serving as counsel to the indenture trustee. 


Without attempting to describe the various confiicts of interest 
ee 4 


/ 
among these parties inter se and with others, the essential 


basis for the disallowance of these claims by the reorganization 
court was that the claimants were pursuing interests of their 
own that were either of no benefit to the estate or, more 

often, were adverse to it. In affirming the reorganization 
court's order, the Supreme Court set forth basic: standards for 
determining compensation claims under these circumstances: 


Under Ch. X of the Chandler Act the bankruptcy 
court has plenary power to review all fees and ex- 
penses in connection with the reorganization from 
whatever source they may be payable. Reasonable 
compensation for services rendered may be allowed. 
The claimant, however, has the burden of proving 
their worth. Furthermore, “reasonable compensa- 
tion for services rendered" necessarily implies 
loyal and disinterested service in the interest 
of those for whom the claimant purported to act. 
American United Mutual Life Ins. Co. v. City of 
Rvon Park, 311 U.S. 138. Where a claimant, who 
represented members of the investing public, was 
serving more than one master or was subject to con- 
flicting interests, he should be denied compensa- 
tion. It is no answer to say that fraud or unfair- 
ness were not shown to have resulted. Cf. Jackson 
v. Smith, 254 U.S. 586, 589. The principle enun- 
ciated by Chief Justice Taft in @ case involving 
a contract to split fees in violation of the bank- 
ruptcy rules, is apposite here: ‘What is struck 


*/ These are summarized in the Supreme Court's opinion, 312 
at 263-67. 
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at in the refusal te enforce contracts of this kind 
is not only actual evil results but their tendency 
to evil in other cases.’ Weil v. Neary, 273 U.S. 
160, 173. Furthermore, the incidence cf a parti- 
cular conflict of interest can seldom be measured 
with any degree of certainty. The bankruptcy 
court need not speculate as to whether the result 
of the conflict was to delay action where speed 
was essential, to close the record of past trans- 
actions where publicity and investigation were 
needed, to compromise claims by inattention where 
vigilant assertion was necessary, Or otherwise to 
dilute the undivided loyalty owed to those whom 
the claimant purported to represent. Where an 
actual conflict of interest exists, no more need 
be shown in this type of case to support a denial 
of compensation. : 
. . . A fiduciary who represents security 
holders in a reorganization may not perfect his 
claim to compensation by insisting that although 
he had conflicting interests, he served his -sev- 
eral masters equally well or that his primary 
loyalty was not weakened by the pull of his second- 
ary one. Only strict adherence to these equitable 
principles can keep the standard of conduct for 
fiduciaries ‘at a level higher than that treadden 
by the crowd.' See Mr. Justice Cardozo im =; 
_Meinhard v. Salmon, 249 N.Y. 458, 464; 164 N.E. 
AS. 


| e 
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Some discrimination, however, is necessary in 
applying the foregoing rule to claims for expenses. 
Reimbursement for “proper costs and expenses incurred 
in connection with the administration“ of the estate 
may be allowed. The rule disallowing compensation 
because of conflicting interests may be equally ef- 
fective to bar recovery of the expenditures made by 
a claimant subject to conflicting interests. Plainly 
expenditures are not "proper" within the meaning of 
the Act where the claimant cannot show that they were 
made in furtherance of a project exclusively devoted 
to the interests of those whom the claimant purported 
to represent. */ 


“a 6 
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312 U.S. at 267-69 (footnotes omitted). 
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While the Woods case and a companion case involy.-7 defaulted 
aoe 
municipal bonds stand for the proposition that a re--7enization 
court may disallow all fees, expenses, or other compe-:z-ion sought 


ae / 


by parties having a conflict of interest, more recs-: Chapter X 


cases have adopted a more lenient attitude. For exams, 

in Chicago & West Towns Rys. Vv. Priedman, 230 F.2d 362 {7th 
Cir.) cert. denied, 351 U.S. 943 (1956), the law fire waich 
represented a bondholders' committee of the debtor, a: inter- 
urban railroad, also represented a potential buyer of <ne 

debtor. Acting in the latter capacity, apparently wi: the 
Knowledge of the bondholders’ committee, an associate ~£ the firm 
drew up a plan for the purchase and sale of the debtc:'s assets 


for which the firm was to be paid by both sides; the szle never 


: : 


went through. Notwithstanding the obvious conflict of interest, 
the firm sought and was awarded $12,000 from the cebtor's estate 
by the reorganization court. In reducing this sum to 37,000, 
the appellate court stated: 
When the conflict of interest arose in May, 
1953, petitioners should have followed the exampl:« 


of Bell, Boyd, Marshall and Lloyd, and have with- 
drawn as counsel of the Friss Committee. Not 


*/ American United Mut. Life Ins. Co. v. City of Avon Park, 
gil U.S. 136 (1949). 


S*/ Genial of such compensation seems to rest on a combination 

Of two principles: (1) denial is a penalty for misconduct and acts 
to deter such actions by others; and (2) the services contributed 
nothing of benefit to the estate. The former principle was 
dominant in the Weods case; in more recent Chapter X cases, such 
as the ones cited’ in the text, the ‘latter element appears to 


have been given more weight. 


having done so, they should be penalized in any 
allowance for fees that may be made. Authority 
exists for the disallowance of all fees. Woods v. 
City National Bank & Trust Company of Chicago, 321 
U8. 762, 769. 61 S.Ce. 493, 89 b.5e. 820. But in 
severai reorganization cases a less harsh rule has 
been adopted. A penalty of less than full forfei- 
ture was approved in Silbiger v. Prudence Bonds 
Corporation, <2 Cir., 160 F.2d 917, 932i; Berner v. 
Bavitable Office Bldg. Corp., 2 Cir., 175 F.2d 7218, 
221. We may decide the extent of the penalty. 
Poller vy. Memonhis St. Ry. Co., 6 Cixr., 110 F.za 
Sif, 378. 


Petitioners had rendered services of value to 
the Estate up to May, 1953. We think some reason- 
able allowance for such services should be made. 

We hold that the allowance for petitioners' fees 

as made by the District Court should be reduced by 
$5,000, and that petitioners should pay the costs 
on this appeal including all expenses for printer's 
fees for the record and briefs which vere incurred 
by objectors, the appellants herein. 


The order of the District Court allowing fees 
to Friedman and Rosenfield will be modified by 
reducing the amount of such allowance to $7,000. 
The costs of printing the record and the appellants’ 
brief and reply brief will be taxed against appellees, 
Friedman and Rosenfield.*/ 


The cases cited by the Friedman court as favoring a less 


drastic penalty than full forfeiture are distinguishable from 
=a / 


the Woods case, aS well as from the case in which they were cited. 


ul 220 &.20 at 369. 


**/ While it may appear from the quotation that Fuller v. Memphis 
Street Ry., 110 ¥.24c $77 (6th Cir. 1940), i186 Gited as authority on 
the conflict of interest point, the case does not deal with that 
issue. It supports the power of the appellate court to fix 

the amount to be paid rather than remanding the case to the trial 
court and, thus, is inapposite to the issue now under consideration. 


A298 


In Silbiger v. Prudence Bonds Corp., 18C F.2d 917 (24 Cir.), 
cert. denied, 340 U.S. 813 (1950), the reorganization court had 
allowed compensation to an attorney who represented holders of 
two classes of bonds whose interests were conflicting. The award 
of compensation was to be deducted from the amount to be distributed 
to the holders of the one series of bonds who received substantially 
the full amount of their claim. 

Even though the attorney represented conflicting interests, 
Judge Learned Hand, speaking for the appellate court. dictinguished 

the case of a corporate reorganization from the other s ‘tuations 
in which an attorney represents two clients with opposing interests: 

{[I]n a corporate reorganization proceeding it 

is reasonable not to impose an entire forfeiture 

of the allowance, when it comes in no part out 

of any group that can have been prejudiced by 

the attorney's divided allegiance.*/ 


Since the award was paid from the bond series which was fully 


compensated in the reorganization, the court considered that the 


attorney's allowance should only be reduced, not denied. , 


le 3 


The opinion in the second case cited, Berner v. Equitable 
f£fice Bldg. Corp., 175 F.2d 218 (2d Cir. 1949), was also written 
by Judge Hand. In that case, the attorney for shareholders of the 
debcor was found to have breached his duty to the shareholders as 


a class by giving an cutsider an opportunity to purchase shares at 


*/ 180 F.2d at 921. 


a price lower than that which concealed facts would justify. Judge 
Hand held that Congress, under §249 of the Bankruptcy Act, ll U.S.C. 
§649, had limited the penalty of entire forfeiture of allowances 
for fees and expenses to cases in which the claimant purchased 
property of the beneficiary. However, because of the breach of 
trust, the court applied the penalty which attends any such breach 
in equity, to wit: a reduction-in the allowance for fees in pro- 
portion to the gravity of the breach. Some of the factors considered 
by the court in determining the gravity of the breach are set 
forth in the Restatement of Trusts §243, comment ¢c at 731 (2933). 
In essence the Berner case is like many trust cases, where the 
trustee is surcharged for any profit realized by the trustee or 
loss sustained by the trust because of a breach of trust. 

Thus, while Woods seems to provide authority for the 
argument that Manufacturers’ conduct in the equitable lien 
litigation warrants disallowance of all compensation, there are 
several more recent cases which are ample authority for a more 
flexible approach. Since the Court's awareness of this issue has 
been made apparent by reference to it from. the —e the Trustee 
considers that it is not necessary for him further to address 
the factual situation. As for the conclusions to be drawn based 
upon an application of the law to the facts, tnese are determina- 
tions more appropriately made by the Court. here is, nowever, 


one additional factor that the Trustee wishes to point out. 


| 
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The cases cited deal principally with issues of compensation. _ 
Manufacturers' petition deals principaliy with reimbursement of 
expenses. The total amount be.ng requested by Manufacturers is 
$2,122,669.82. Of that amount $1,818,253.15 is for legal fees 

eR / 
expenses and $304,416.67 is for compensation. _ LE 
Court considers Manufacturers' activities, in Light of its 
conflict of interest, to warrant either disallowance or reduction 
of its fee, it is the Trustee's position that the Court should take 
into account that no question has ever been raised concerning tne 
conduct of its counsel, Simpson, Thacher & Bartlett. Even 


though, as required under §77(c) (12), the petitior2r is 


Manufacturers, rather than its counsel, and even though counsel 


can theoretically look to the client for payment, as a practical 
matter, a reduction in the amount allowed as reimbursement for 
legal fees is likely to impact persons who, in the Trustee's 
view, have benefited the Estate and as t> whom no misconduct 

wax / 


has even been intimated. 


Quantification of Benefit 
Since analysis of the benefits to the Debtor's Estate of 
Petitioners! efforts in the inclusion proceedings is extremely 


important in determining both entitlement to and size of the 


. The final quoted paragraph at p. 25, Supra, of the Woods case 
indicates the appropriateness of drawing a G@istinction between 
compensation and reimbursement of expenses. 


#*/ $ee Appendix A. 


***/ According to paragraph 13 of Manufacturers’ Petition, Simpson, 
Thacher & Bartlett agreed with Manufactuers to iook to awards under 
§77(c) (12) for its compensation, subject to a proviso in the case of 
unforeseen events. 
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requested awards, the Trustee considers that he should advise the 


Court of his views in this area. This includes both quantifica-~ 
tion of the aggregate benefit of Petitioners' activities and 
consideration of the circumstances in which the benefits were 
produced. 

The background begins with the Trustees' report to the 
Court early in 1962 that combination with a trunk line carrier 
appeared to be the only possible means of recrganizing the Debtor. 
Later that year the Trustees sought and received the Court's 
authority to take unique advantage of a provision inthe Inter- 
state Commerce Act to petition the Commission ‘to approve the merger 
0. the Pennsylvania and New York Central Railroads ("Penn" and 
“Contral"’ on the condition that the Debtor be included on “equitable 
terms". 

As a result of the substantial case put in by the Trustees 
before the Commission, Penn and Central sought negotiations on 
terms of inclusion. As the record in the ‘ictueion case shows, 
complex negotiations were carried on over an extended period. 

At that time, the Trustees also instituted two studies that would 
have a significant impact on the value ultimately determined for 

the assets conveyed to Penn Central. These were a liquidation 
study, based on alternative 6 and 10-year liquidation periods, 

and a study to show that the Debtor's railroad could be a profitable 
segment of a trunk line, if its passenger service obligations could 


be terminated. 
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The negotiations finally reached the point where the Trustees 


had to decide whether to accept terms that wo".1 fix a valuation 


floor and were supportable and justifiable by the data then 


available to the Trustees, but were less than what the Trustees had 
sought. The alternative - rejection of those terms - threatened 
frustration of the Penn-Central merger and any possibility of 


reornanization for the Debtor. The Trustees decided to accept, 


fg 


subject to approval of the Court, the final offer of Penn and 


Central, but only pursuant to an express understanding that the 


~~ 


Trustees' agreement would not be argued by Penn and Central to 
be binding on the beneficial owners of the Debtor's Estate, and 
Subject further, of course, to findings of fairness and equity by ee 
the Commission with review thereof by the Courts. 
Based on the foregoing, it is the position or the Trustee 


that consideration should be given, in measuring the benefits from 


° ee 
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Petitioners' activities, to the significance of the Trustees' 


role in the entire reorganization and valuation process. This 


is highly relevant, it is submitted, for purposes of quantifica- 
tion of benefit and in analyzing the unigueness and difficulty 

of Petitioners' activities. It also bears upon the issue of 
unnecessary duplication of services. But while this analysis 
should properly play an integral role in the determination of the 
appropriate level of payment, it is not raised in opposition to 
Petitioners’ basic contention that they provided a material 
benefit to the Debtor's Estate. The issue here is not whether 
Petitioners are entitled to payment ont of the Debtor's Estate; 


the issue is the appropriate size of tiiat payment. 
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The value of the Debtor's assets transferred to Penn Central 
as one OF the Supreme Court in ni tiening this Court, is $169.6 
“io In comparison, the Trustees' evidence was that as a > 
freight-only railroad the Debtor had a value of approximately 


$156 million, while the net liquidation value of the assets to be 


conveyed was some $153 million. If the benefits produced by 


Petitioners' efforts are the difference between the values 
asserted by the Trustees and the amount finally determined, the 


benefit is $14-17 million. 


» 


I é 


Since the Commission's Second Supplemental Report rejected 
certain of the items of value asserted by the Trustees, another 
calculation of relevance is the difference between the Commission's 
figure of $125.8 million and the $169.6 million ultimate value. 
That difference is $43.8 million and is the maximum produced on 
any theory deemed relevant by the Trustee. 

If the specific items of increase over the Commission's value 
of $125.8 million are analyzed, various of them are attributable 


to the correction of errors in calculations made by the Commission 


in aggregating the values put into evidence by the Trustees, 
rather than being attributable to a direct increase in property 
valuation. One such error resulted from the Commission's double 


deduction of the same $14.6 million of real estate taxes. Another 


& 


was a failure to discount to present worth the expenses of 


rad 


liquidation, which resulted in an understatement of $3.8 million. 


*/ Plus a leoss-sharing provision in tne amount of $5 million. 
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Additionally, an increase of $4.4 million in the value of the 
Bronx Yard properties resulted from adoption of part of an 
alternative valuation for such properties that had been made 
available by the Trustees. 


These considerations would appear to reduce the maximum 


iD 


value of $43.8 million to $30 million or less, depending on how 


much of these items are deemed attributable to the Trustees' 


16] 


efforts rather than Petitioners’. 

The Trustee believes that it would also be appropriate, in 
appraising benefit, for the Court to consider whether Petitioners' 
activities with regard to the form of consideration constitute 
a quantifiable benefit. 

As the Court is aware, the Trustees had concluded that it 
would be in the interest of the Debtor's Estate for a material 
part of the consideration to be in the form-6éf stock of the merged 


company. Expert t 


@ 


Stimony was that the stock would have a value 
in the range of $75 to $100 million at the time of inclusion, and 
the mid-point of that range was used as the value. At one point 
in 1969, the stock traded on the New York Szock Exchange within 
@ point of $37.50. 

In the litigation tat followed the conveyance, certain of 
Petitioners argued the insufficiency in value of the stock con- 
Sideration based on various market price data. That left the 
question, however, whether such an approgcth was the proper one 
or whether some other method of insuring receipt of full com- 


pensation could be devised. The underwriting technique was 
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developed by the Court as the answer to this issue. The Court, 
«he Trustee believes, is in the best position to determine if 
and to what extent a quantifiable benefit can be attributed to 
Petitioners’ efforts in this area. 

Of course, the foregoing analysis does not take into accoun., 
and the figures do not reflect, that in light of the Penn Central 
bankruptcy and the Supreme Court's remand to the Commission on the 
issue of form of consideration, only a small part thereof has at 
this point been received by the Estate. The balance remains 
to be judicially determined as to form of payment and even then 
the payment is inextricably bound into proceedings in the Penn 


Central reorganizatio On the other hand, the Trustee considers 


= 


that it is both in the Estate's interest and within the reasonable 
expectations of the Petitioners for the Court now to determine final 
allowances under §77(c) (12), so long as the same can be accomplished 
in a manner consistent with the existing uncertainties concerning 
benefit and with the necessity to retain enough cash resources 

to cover the Estate's expenses, including participation in the 


Penn Central reorganization. 


Consideration of Amount and Method of Payment of Awards 


Manufacturers, Chase Manhattan, and UST are no longer active 
in these proceedings. Except for the uncertainties surrounding 
the Estate's claim in the Penn Central reorganization, it is 
possible now to determine all matters with regard to their services. 


In light of the high priority accorded claims of this nature and 
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the requirement that a plan of reorganization provide for cash 
payment unless the claimant is willing to accept an alternative 
form of consideration, the Trustee belives that it is desirable 
to determine the Estate's liability in this area, to the extent 
it is possible to do so. 

The Trustee recommends that the Court now determine final 
allowances based on the assumption that the Estate's claim 
against Penn Central will be fully paid. Jurisdiction should 
be retained by the Court to make any adjustment that may be 
appropriate in case the assumption is unfulfilled. 

In the case of the three indenture trustees, the final 
allowances will fix the absolute maximum amount of their claims 
against the sathte: The Bondholders Committee is in a different 
position because it continues as an active party. Since its 
services during the period of common activity is so interwoven 
with the services of the other Petitioners and since it is desirable, 
from the standpoint of the beneficiaries of.these Petitioners, to 
fix the Estate's exposure in this area, it is suggested that the 
award made to the Bondholders Committee for the period through 
December 31, 1971, te deemed final in nature. Any amounts now 
allowed it for the subsequent pericd should be deemed interim. 

It is the Trustce's position, as noted above, that an aggre- 
gate award should be fixed, based on the assumption of ultimate 
full payment by Penn Central. Even though each of the Petitioners 
contributed to the end result, it is clear from the petitions and 


supporting affidavits that, with certain variations, they are all 
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talking about and claiming the same benefits. Since the Estate 
should not be burdened by multiple povenntn for the same benefit, 
the indicated procedure is to fix an aggregate amount and then 
divide it appropriately among the .etitioners. In light of the 
obvious duplication and its extent, it would be inappropriate 
to develop the fee simply by taking the hours spent and multiplying 
by the hourly rate that wou!? have been applicable were the issue 
of duplication not present. Moreover, it would be a monumental 
task to attempt to determine with precision the extent to which 
there was unnecessary duplication and overlapping of services. 
Based upon the foregoing analysis of the benefits produced 
by Petitioners, which indicated a range of $14 million to a 
maximum of $43.8 million, the Trustee considers the mid-point of 
that range, or about $30 million to be a reasonable figure to use 
as the benefit that will be bestowed on the Estate, assuming 


successful resolution of the Penn Central proceeding. Such a 


benefit would, in the Trustee's view, warrant an aggregate award 


to Petitioners of some $2.5 million in respect to attorneys' fees. 
Out-of-pocket expenses reasonably incurred should appropriately 
be reimbursed and reasonable compensation may properly be allowed 


oa 


to the indenture trustees. 


i J The Trustee considers that he does not have adequate information 
on which to take a position at this time as to the specific amount, 
if any, of such compensation. 


. poe < 
’ 


ae a a 


-~i15- 
A308 
That figure for attorneys' fees may be tested by working 
backward to determine the effective hourly rate for attorneys' 
time. If there were no issue of Guplication, $2.5 million in 
fees would produce an average hourly rate of $57. However, it 
is considered that the test should take the duplication and over- 


lapping of services into account. If it is assumed, for 


example, that half the total hours should be compensated at the 
appropriate full hourly rate, while the other half should be 
compensated at 50% of that rate, the basic or full hourly rate 
would be $76. Of the total time 51% was spent by associates 
and 49% by partners. Therefore, if it is assumed that partners' 
hours are, on average, billed at 1.5 times associates" hours, 
the suggested aggregate fee of $2.5 million works out co Spproxteate 
hourly rates of $92 for partners and $61 for cise 

Once the aggregate fee is fixed, it will then be necessary 


to determine the manner and schedule of payment. Since the 


final allowances will be based on an assumption that may prove 


to have been invalid, the Trustee recommends that the entire amount 
not be paid at this time. There should now be authorized for 


payment that portion of each Petitioner's award that the Court 


*/ This may be compared with the ceiling rate of $90 per hour 
for senior attorneys which it is understood has recently been 
adopted by United States Railway Association and Amtrak. It is 
also the maximum suggested to the Special Court, Regional Rail 
Reorganization Act, by the Penn Central Trustees and others in 


connection with its recent appointment cf a Special Master. 
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considers to be the minimum to which it is entitled. This 
partial payment, which the Trustee considers may appropriately 


be made in two installments, will avoid the possibility that the 


, 


Estate might later be required to proceed against Petitioners, 
three of whom are no longer active ‘in these proceedings, for return 
of a portion of the award. The Court should retain jurisdiction 


as to payment of the remainder based upon ultimate treatment of 


the Estate's claim in the Penn Central reorganization. 

The Trustee considers that an initial aggregate payment 
to Petitioners of $80U,000, followed by an aggregate payment a 
year later of $450,000, would appropriately protect the Estate 
in this regard. It is not possible now to estimate when the 
Court will be in a position to determine whether the remainder 
of the $2.5 million, or a portion of it, shoul se paid. 
Petitioners would be free, of course, to petition the Court at 
any time they considered the matter could be resolved. The 
Trustee believes that final payment need not necessarily 
await ccnsummation of a plan of reorganization. The only 
remaining question is whether the benefit will, in fact, be 


received. 


*, It must be stressed that the ultimate treatment of the Estate 
in any plan of reorganization for Penn Central, even assuming 
that one could be carried out in a relatively few years, will 
depend upon the valuation of, and payment for, Penn Central's 
rail assets which were required to be conveyed to Conrail on 
April 1, 1976. It would seem optimistic to anticipate that 

such question could be resolved earlier than 10 years from now, 
and it would not be unduly pessimistic to assume that as much 

as 15-20 years may elapse before these matters are finally 
resolved. The valuation of those assets heretofore made by 
United States Railway Association, the government agency charged 
with formulation of the Final System Plan and hence determination 
of the actual assets required to be convryed to Conrail, at less 
than $500 million, even if paid with interest at the expiration of 
the so-called certificates of valué, would not produce sufficient 
assets in the Penn Central estate to establish an equity for 
claims junior to fully secured debt of Penn Central. 
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In determining the portion of the award that is to be paid at 
this time, the Trustee considers that it wou)Jd be appropriate to 
consider projected cash requirements for adam p stration of the 
Estate, particularly the diligent prosecution 1 its claim 
against Penn Central. 

Following payment of the settlement with the city of 
Boston approved by Order No. 794, the Estate's remaining cash 
and short-term investments, less accrued current liabilities, 
aggregate $18,949,000. These are presently invested at an 
average yield of 5.12% per year, which produces income of 
$970,200. The Trustee is advised that it would be appropriate 
to anticipate a modest rise in the interest rate to about 5.5%, 
but since his primary emphasis is on safety of capital, it would 
not be prudent to anticipate a greater increase. For purposes 
of the analysis which follows, an increase in interest to 5.58 
will be assumed. 

Turning to expenses, it must be anticipated that the level 
of activity and concomitant expenses will be close to that of 
1974 when expenses exceeded $1 million. As previously indicated 
to the Court, the Trustee believes that it is crucial to the 
Estate that an all-out effort be made to develop and effect a 
consensual plan of reorganization for Penn Central. This will 
pe costly in effort and time. In addition, increases in salaries 
of the staff in New Haven and other operating costs must be 


anticipated so long as the cost of living continues to increase. 


A311 


If, for example, the funds in the Custodian Account were 
reduced to $17,449,000 by a $1.5 million aggregate payment 
to Petitioners, annual investment income of $959,700 can be 
anticipated. If the payment were $1 million, annual investment 
income would be $987,200; and if the payment were $2 million, 
investment income would fall to $932,200. The foregoing 
computations assume an interest rate of 5.5% and no capital 
reductions on account of additional settlements of administration 
claims. They also do not take into account the effect in future 
years of any use of capital to mect expenses not covered by 
investment income or increases in the Custodian Account from 


Connecticut rental receipts, which are estimated at $200,000 


for the remainder of 1976, $400,000 in 1977, and $200,000 in 1978, 
when they will cease. The figures anticipate that no payments 

of interest or principal will be required on the Trustees' 
Certificates. 

Obviously, if the foregoing estimates ¢ ncerning investment 
income and expenses are borne out, only a very small payment 
would be possible at this time if it were assumed there should 
be absolutely no capital invasion for current operations. 
Ho-ever, the Trustee considers that a relatively 
of capital for such purpose is not inconsistent with the Estate's 
best interest. In the first place, it would take advantage, 
appropriately, of the arrangement achieved with the United 
States of America under which interest accrues on the 


Trustees' Certificates only to the extent that the Estate has 


AS?” 


income available for fixed charges. Secondly, it is consistent 
with the Trustee's fiduciary responsibilities to all claimants 
against the Estate, including the Petitioners, that payments 

be made at this time under §77(c) (12), so long as they are 
consistent with the interests e £ te to which Petitioners 


also bear a fiduciary responsibility. 


CONCLUSION 


In conclusion, the Trustee considers that it is both 
appropriate and consistent with the best interests of the Debtor's 
Estate for the Court to consider and act on the Petitions at 
this time and to enter an order making awards under §?77(c) (12) 


and authorizing payments consistent with the views expressed 


< 


above. 


Respectfully submitted, 


James Wm. Moore 
54 Meadow Street 
New Haven, Connecticut 06506 
Joseph Auerbach 
Of Counsel: Morris Raker 
Thomas D. Halket 
Sullivan & Worcester Stewart W. Kemp 
225 Franklin Street 225 Franklin Street 
Boston, Massachusetts 02110 Boston, Massachusetts 02110 


May 6, 1976 Attorneys for Richard Joyce Smith, 
Trustee 
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Chase Manhattan Bank, N.A. 


A. The Application seeks allowance of compensation for 
services and reimbursement of expenses for the period 
from July 7, 1961 to March 31, 1972. It states that 
Chase Manhattan has been paid for its services as 
Registrar for the Income Bonds. 


Amounts sought: 


1. Compensation to Chase 
Manhattan § 44,400.00 


Expenses of Chase 


Manhattan*/ 84,648.83 ’ 
$129,048.83 


Legal fees of Dewey, 
Ballantine $791,513.G6) 


Disbursements of Dewey, 
Ballantine 19,605.47 
$631,118.47 


4 


Total $940,167.3 
Manufacturers Hanover Trust Company and A. Frederick Keuthen 


A. Petitioners seek an allowance for compensation and 
expenses incurred from July 7, 1961 to August 30, i971; 
in performance of extraordinary services resulting from 
the bankruptcy. Normal trustee services are not in- 
cluded in the petition; Petitioners state that they 
have been paid $43,937.24 for such services since 
wuly 7, i961. 


Amounts sought: 


1. Compensation to 
Manufacturers $304,416.67 


meses arcencnietetnttetett Et 


*/ This figure coos not include payments on accent made by Chase 
jlanhattan to Dewey, Ballantine in the amount of $365,755. Petitioner 
requests that this partial payment be disregarded and state that, 
upon paylient by the Estate, Deowoy, Ballantine will refund such 


payment to Chase Manhattan, 


ee 


® 
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Expenses of */ 

Manufacturers | 103,018.34 
407,435.01 

Legal fees of Simpson, 

Thacher & Bartlett $1,700,000.00 


Disbursements of Simpson, 
Thacher & Bartlett 15,234.81 


oe 


$1,715,234.81 


Total $2,122,669.82 


United States Trust Company of New York 


A. Petitioner seeks allowances for compensation and expenses 
from July 7, 1961 to April i, i975. 


Amounts sought: 


1. Compensation to UST 75,000.00 
ak / 
Expenses of UST 275.36 
715,275.36 


Fees for services of HS 
Equities, Inc. (consultants 
to UST) 12,500.00 


Legal fees of Carter, 
Ledyard & Milburn S 700,000.00 


Disbursements of Carter, 
Ledyard & Milburn 16,029.62 
716,029.62 
WAR 
$ 803,804.98 


*/ This figure does not include $91,398.26 which Manufacturers 
advanced to Simpson, Thacher & Bartlett, as partial payment; Petitioners 
request that the partial payment be disregarded as they will look to 
Simpson, Thacher & Rartlett for repayment. 


**/ This figure does not include $188,182.02 advanced to Carter, 
Ledyard & Milburn as partial payment, or $34,621.25 advanced in 
connection with preparation of the instant Petition. UST received 
$51,204.54 from bondholders in 1966 to defray a portion of its legal 
expenses. Both UST and Carter, Ledyard & Milburn will repay these 
advances upon receipt of the requested allowance. 


x*x*/ There is an error in addition in the Petition. It has been 
corrected for this Appendix. 
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New York, N.H. & H.R.R. First Mortgage 4% Bondholders Committee 


A. 


The Committee s Petition seeks an allowance for its 
expenses for legal counsel incurred from July 8, 1961 
to December 31, 1973; the Petition requests leave to 
apply for the Committee's other expenses when applica- 
tion for final allowances is made. The Committee has 
Submitted affidavits of Breed, Abbott & Morgan; Migdal, 
Tenney, Glass & Pollack; Cohen, Shapiro, Polisher, 
Shiekman & Cohen; and Harry P. Lander. Breed, Abbott 


_seek payment for legal services rendered to the Com- 


mittee from July 8, 1961 to February 3, 1967. Migdal, 
Tenney seek payment for such services from September 

26, 1966 to December 31, 1973. Exhibit D to the Affidavit 
of Lester C. Migdal contains the application of Cohen, 
Shapiro (special counsel in Pennsylvania) for payment 

for legal services rendered from September, 1970 to 

June of 1972. Harry P. Lander seeks payment for legal 
services rendered to the Committee from July 15, 1961 

to the "present time”. 


Amounts sought: 


1. Legal fees of Breed, 
Abbott 76,663.20 


Disbursements of 
Breed, Abbott 


Less payment on 
account 
864.22 


77,927.42 


Legal fees of Migdal, 
Tenney $1,350,000. 


Legal Fees of Cohen, 
Shapiro 4,206.00 


Disbursements of 
Migdal, Tenney 47,766.88 
1,401,972.886 


Legal fees of Harry P. 
Lander 10,000.00 


Disbursements of Harry 
P. Lander 1,400.00 
11,400.00 


Total $1,490,90%. 30 


et sess ew 


ban A os 


Totals) for ail Petitions 


Li 


i.e) 


Compensation to Indenture 
Trustees 


Expenses of Indenture 
Trustees 


Legal Fees 


Disbursements of Law Firms 


Total 


., 823,318, 


$4,632,382. 


__100,901. 


67 


> Gilet soy 


20 


20 


4,733,283. 
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APPENDIX B 
SUMMARY OF TIME CHARGES OF PETITIONERS' COUNSEL A > 1? 
The following table is set forth in as much pertinent detail as 


the data presented in the Petitions and supporting Affidavits would 
allow. 


Chase Manhattan Bank, N.A. (Dewey, Ballantine, Bushby, Palmer & Wood) 
*& 


1. Summary of billed time excluding work on petition for allowances .~ 


Wilkie Other Joseph Junior 
Bushby Partners Schrieber Associate 
Period Hours HOUrs _ Hours Hours Total 
duly 7, i961+ 
Nov. 15, 1964 41.2 Fie ea 799.9 94.6 1,314.8 
: Nov. 16, 1964- 
Nov. 30, 15968 L, 334.8 1G.7) 2p 197.2 857.2 6,007.9 
Dec. 1, i965- 
dune 30, 1970 402.4 206.4 1,769.0 184.5 2,562.3 
vuly i, 1970- lad 
Matveh 31, 1972 150.5 673.2 184.5 823.7 
Subtotals 2,078.4 454.7 7,039.3 1,386.3 10,708.7 
* eK / 
2. Time spent in drafting petition for allowances. 
Apr. 3, 1969- 
June 30, 1970 3.0 182.3 185.3 
July 1, 1970- 
March 31, 1972 43.8 43.8 
Apr. i, 1972- 
June 1, 1975 149.3 201.7 351.0 
Subtotals 3.0 149.3 427.8 580.1 
TOTALS (of both 2,081.4 604.0 7,467.3 bpa soe s 11,288.8 
tables) oc OT eR scale a 


x*/ This table is contained on page 89 of the Affidavit of Joseph 
Schreiber. 


**/ This figure is aparently incorrect. It does not correspond 
with data contained in the Appendix to the Affidavit of Stuart N. 
Scott. If zero is substituted, the table adds correctly. 


x**/ This table is contained on page 99 of the Schreiber Affidavit. 


< 


Manufacturers Hanover Trust Company and A. 


Thacher & Bartlett) */ 
niles ciesicincstiainal peat catareln in 


Senior 
Period Partners 
July 1961- 


August 1971 4,092.00 


Preparation of 


Fee Application 238.50 
TOTALS 4, 330. 50 
——————— 


United States Trust Company 


Period Partners 
July 7, 1961- 

Oct, 31, 2961 S75 
Nov. 25) 19 6iL~ 

July 3, 1963 142.00 
July 4, 1963- 

Dec. 31, 1964 185.00 
Jan. i, 1965- 

Sept. 30, 1966 119.50 


a aang mr 


J. McAfee. 


Junior 
Partners 


Associates 


6,996.50 


96.75 189.00 
1,386.25 7,185.50 


Summer 


Associates Associates 


ak 
231.73, °° 23.00 
2154/25 31.25 
199), 00 

200.25 38.00 


Seates irust Company iCarter, Ledyard & Milburn) 


A218 


Frederick Keuthen (Simpson, 


Total 


Total 


342.50 


488.50 


384.00 


Ee we 


from Avpendix 1 of the Affidavit of Horace 


**/ This data is calculated from Appendices A and C of the Affidavit 


of Walter Avery Kernan. 


***/ There is an error in addition in the Affidavit in 


Of hours’ for this 


for this Appendix. 


ategory and 
totals containing this figure. 


time period. This in tutn 
The figure and totals have been correcte 


the total number 
affects all 


i ag . 
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United States Trust Company (cont'd) 
F Summer 
Period Partners Associates Associates Total 
: Oct. 1, 1966- : 
pec. 31, L969 e329 170,75 256.00 
i Sept, 1965- 
August 1968 
("Six Months" 
i Claims) 54.25 286.00 340.25 
Jan. 1, 1966- 
vuly 2, 1970 
i (Inclusion 
Proceedings) ge 6 NG ne sa 2,088.00 52:25 3,250.00 
[ Jan 1, 1969- 
AGP. Le A975 i ooo 92.00 en 154.50 
b Subtotals 1,840.00 3,583.00 150.50 5,573.39 
é Preparation of Fee Petition i 
1969 3.75 270.75 ' 274,36 
1970 ii.23 i2.50 23.73 
1971 3.50 60.00 65.59 
I 1972 3629 6.50 89.75 99.50 
a 1973 80.50 156.00*/ 236.50 
1974 103.75 234.00**/ kW GE gh 
Q wan 2, Lathe 
Ape. Ly 1975 yl) A a: Ee « SO cols ee 
- & Subtotals ga oe 768.25 89.7 1,071.25 
i TOTALS 2053.25 4,351.25 240.25 6,664.75 


al This figure contains 58.0 hours described in the Appendix as being 
allocated to a "Former Associate". 


**/ This figure contains 5.00 and 101.75 hours described in the 
Appendix as being allocated respectively to a “Former Associate" 
and “Legal Assistants". 
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Agi 


? 


-~4~- 
A320 
wa 
New York, N.H. & H.R.R. First Mortgage 4% Bondholders Committee ~ 


(Breed, Abbott & Morgan) es 


Period Partners Associates Total 


July 8, 1961- 
Feb. 3, 1967 377.8 1,060.1 1,437.9 


kx 

/ 

New York, N.H. & H.R.R. First Mortgage 4% Bondholders Committee 
(Migdal, Tenney, Glass & Pollack) 


Senior Senior 
Period Partners Partners Associates Associates Total 
Sept. 1966- 
Dec. 31, 1966 234.75 410.75 348.25 993.75 
Jan. 1, 1967- 
June 30, 1967 412.00 983.75 17.50 1,413.25 
July 1, 1967- 
Dec. 31, 1967 260.00 716:75 119.25 1,096.00 
Jan. 1, 1968- 
June 30, 1968 $11.75 $17.25 9.00 1,338.00 
July 1, 1966- 
Dec. 31, 1968 416.25 716.75 1,193.00 
Jan. 1, 1969- 
a June 30, 1969 477.25 705.00 1,182.25 
July 1, 1969- 
i Dec. 31, 1969 163.00 557.00 225.25 945.25 
gan. i. 1970- Kee / 
i June 30, 1970 443.90 679.50 164.50 °3 1,287.00 
wuly 1, 1970- 
- Dec. 31, 1970 145.00 189.00 334.00 
Jan. 1, i97l1- 
dune 30, 1971 86.50 208.50 295.00 
Joly 1, 197i- 
f Dec 31, 1971 258.50 329.75 53.00 641.25 
: *) This data is contained ina table on page 3 of the Affidavit of 
: Lloyd V. Almirall. 
**/ This is a summary of fhe table contained in Exhibit B to the 
Affidavit of Lester C.Miqdal. 
: ***/ This figure is allocated in the Exhibit to a "Law Clerk". 
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Jan. 
June 


July 
Dec. ‘ 93.50 


Jan. 
June ‘ 83.50 


July 
Dec. . 86.00 


TOTALS : 6,793.00 S305 FU 11,940, 


er amen ee crete - 


New York, N.H. & H.R.R. First Mortgage 4% Bondholders Committee 


(Cohen, Shapiro, Polisher, Shiekman and Cohen) 


Total time spent 59.10 hours 


New York, Nik. & HARLR.! First Mortgage 4% Bondholders Committee 


(Harry P. Lander) i 


No time charges included in the Affidavit. 


Totals of Legal Time Spent by all Petitioners' Counsel except 


Cohen, Shapiro and Harry P. Lander 


Partners Associates Total 


21,419.70 22,39%,75 43,814.45 


hid This figure from the table in Mr. Migdal's Exhibit apparently 
reflects a typographical error: the logged hours do not total to it, 
and the total for all hours does not correspond with it. The 
apparent correct number is 262.25 


**/ This data is taken from the billing report sheets in the Appendix 
to the Application of Cohen, Shapiro. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


In Proceedings for the 
Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 


Debtor. 


REPLY OF MANUFACTURERS 
HANOVER TRUST COMPANY 


Preliminary Statement 


This memorandum is submitted in reply to the 
Statement of Position dated May 6, 1976 filed on behalf 
of Richard Joyce Smith, the Reorganization Trustee of the 
property of the Debtor (Trustee). 

The Trustee's statement largely deals in general 
terms and in general principles with the applications of the 
various creditor interests which were active in the reor- 
ganization between 1961 and 1971, including the application 
of Manufacturers Hanov’r Trust Company, on behalf of itself 
and its counsel, as Corporate Trustee under the First and 


Refunding Mortgage of the Debtor (Manufacturers). Except 
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to the extent noted below, we do not disagree with the 
general discussion of the applicable law and precedents 
contained in pages 3 through 13 of the Trustee's statement 
nor with the more specific treatment of the petitions 

here under consideration at pages 13 through 19 thereof. 
We treat separately, under Point II of this memorandum, 
the question of an alleged conflict of interest on the 
part of Manufacturers during the period June 21, 1970, when 
Penn Central filed for reorganization, and the simmer of 
1971 when Manufacturers petitioned for and this Court 
approved, the appointment of a substitute trustee. 

Point I below is a specific analysis of the 
recommendations of the Trustee with regard to the quanti- 
fication of benefit and the method and amount of payments, 
which appears at pages 30 through 42 of the Trustee's 
statement. For convenience, we discuss under that point 
certain specific refinements of the Trustee's general 
statements which we believe are necessary in the Court's 


consideration of these applications. 


POINT I 


THE BASIS, AMOUNT AND TIMING OF COMPEN- 
SATION OF MANUFACTURERS AND ITS COUNSEL 
a re a a a ee a eh 


The Benefit to the Estate Resulting 
from the Efforts of the Petitioners 


The basic thrust of the Trustee's position is 


that it is necessary first to consider the benefit which 
the Debtor has obtained as a result of the efforts of the 
petitioners, taken together (page 18). In applying this 
principle, however, the Trustee takes as his basis for 
measurement the changes in the valuation of the Debtor's 
assets which occurred over the course of this proceeding. 
We submit that this approach is incorrect.* The focus of 
the question that was litigated in the Penn Central inclu- 


sion cases, beginning with the Second Supplemental Report 


It also contains certain factual inaccuracies. The 
“double counting" of accrued taxes was $16.2 million, 
not $14.6 million (See this Court's "Memorandum of 
Decision on the Issue of the Price to be Paid for the 
Debtor's Assets", dated May 28, 1969). 


Moreover, we fail to see why the Trustee should be 
credited in any way for the $3.8 million adjustment in 
discounting to net worth which was developed by 
Manufacturers’ witness; the increase in value (of $4.4 
million) of the Bronx Yards, a difference from the 
Trustee's valuation that was first developed by U.S. 
Trust, or the double counting of taxes, which was first 
noted by Chase, much less for the value of the Grand 
Central Terminal interest, which represented $13 million 
of the $125 million “rounded off" net liquidation value 
the Commission assigned to the New Haven assets. 


of the Interstate Commerce Commission (ICC), dated November 
16, 1967 (331 ICC 643) and culminating in the decision of 
the United States Supreme Court on June 29, 1970, in the 
New Haven Inclusion Cases, 399 U.S. 392, was what the New 
Haven was entitled to receive from the Penn Central for 
the assets being transferred. The question for the Commission 
and the courts was whether or not the New Haven was receiving 
consideration equal to the fair value of the assets it was 
selling. As the Supreme Court put it (399 U.S. at 399), 
"The ultimate question presented by the cases now before 
us is the price Penn Central must pay for the assets of 
the New Haven." (Emphasis supplied.) 

As the Court will recall, the reorganization 
Trustees of the New Haven had agreed in April 1966 to sell 
to Penn Central certain assets of the New Haven (which 
constituted essentially all of its operating assets) in 
return for a package of consideration which consisted of 
950,000 shares of Penn Central common stock, $23,000,000 
of Penn Central bonds (at an interest rate not to exceed 53%), 
$8,000,000 cash and certain other items. For purposes cf 
the proceedings before the Commission, the Trustees valued 
the bundle of assets to be received at $140.7 to $148.3 


Million (331 ICC at 688). $83.1 million of this represented 


the value ($87.50 per share) which the Trustees placed 


upon the 950,000 shares of stock. Thus, the balance of 


Asay 


the consideration was valued by the Trustees at between $57.6 
million and $65.2 million, In reaching its conclusion that 
the agreement between Penn Central and the Trustees was 

fair and reasonable because the liquidation value of the 

New Haven assets to be conveyed and the value of the consid- 
eration to be received by the New Haven were each worth 

about $125 million, the Commission made various adjustments 
in the value of consideration to be received and arrived 


at a valuation of $123.6 million, made up as follows: 


Millions 


950,000 shares of Penn 
Central stock at $87.50 
a share 


$23 million principal amount 
of Penn Central 5% bonds 
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Assumption by Penn Central of 
Boston & Providence Mortgage 


Purchase price adjustments 
under purchase agreement 


Cash i 40.5 
$123.6* 


For reasons with which this Court is familiar, 
including the provisions of Section 11.7 of the agreement 


between the Trustees and Penn Central, the only challenge 


This table is drawn from Section 4 of the Opinion of the 
three judge court dated July 10, 1968; the analysis upon 
which it is based is set forth, somewhat confusingly, at 
331 ICC 688-692. 
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to the Second Supplemental Report was that mounted by the 
petitioners, first in the three judge court and then in 

this Court. This attack was in effect twofold -: first, we 
questioned the Commission's conclusion that the value of 

the consideration to be received by the New Haven was sub- 
stantially equal to the net liquidation value of the assets 
to he sold; and second, we attacked the valuations which the 
Commission had placed both on the assets to be sold and the 
consideration to be received. 

Both this Court and the three judge court, in re- 
jecting the Coatesink’ Second Supplemental Report, con- 
cluded that there was in fact a substantial imbalance between 
the consideration to be received and the value of the assets 
to be transferred on the reasoning that the Commission had 
substantially undervalued the assets. In general, they 
either rejected or did not reach the companion claim of the 
present petitioners that the Commission had overvalued the 
consideration. Specifically, the First Mortgage bondholder 
interests did not prevail on their claim that the Penn 
Central stock was substantially overvalued. 

On remand, the Commission again focused its atten- 
tion upon the value of the assets to be conveyed. It mace 
certain upward adjustments in the valuation of the assets, 
particularly an increase in the value of the Grand Centr..l 


Terminal property (which the Trustees had initially valued 
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at zero) and the value of the Oak Point and Harlem River 
Yards, as well as a partial correction of certain reductions 
in the liquidation value (including the double-cowiting of 
taxes); and then introduced its "other priciny considerations" 
which purported to reduce the net liquidation value of the 
New liaven assets by something over $22 million. The Com- 
mission essentially continued to reject the bondholders’ 
attack upon its valuation of the consideration to be received. 
When the Commission's Fourth Supplemental Report 
came to this Court for review, this Court recognized the 
force of the argument of the f' mortgage bondholder 
representatives that the valuation which had theretofore 
been placed upon the Penn Central stock, namely $87.50 per 
share, would only be adequate if that item of consideration 
were modified.* It developed the "underwriting formula", 
which was subsequently accepted by the three judge court, 
as a means to buttress the $87.50 valuation still being 
assigned to the Penn Central stock.** On appeal to the 
Supreme Court, the bondholder interests preserved their 


attack upon the valuation of the consideration, as well as 


The statement on page 34 of the Trustee's Statement with 
respect to the price of Penn Central stock is inaccurate. 
While the stock. had reached the 80's in 1968, before the 
Stock—was tie¢livered to the Trustees, its highest price in 
L909 wie 72°3/4 in January, 1969; it had fallen te th 

low 50°%s by the date of this Court's decision. By 
February, 1970, when Manufacturers filed its brice 

tae Supreme Court, it had fallen to around 26, 


“bye 


Only Judge Weinfeld rejected this approach. 


22 


A344 


ahs 


a 


d 
¢ 
’ 
. 
cE 
heey 
\ 


their continuine attack upon the valuation of the assets.* 
We respectfully submit that it was only by pre- 
serving this attack upon the value of the consideration that 
the bondholders made it  moessible fex the Supreme Court to 
reopen the question of adequacy of the consideration in its 
decision in the New Haven Inclusion Cases. Had it not been 
for the position of the bondholders, which they steadily 
maintained throughout preceedings befor= the Commission and 
in the courts, that the Perna Centrai stock was being grossly 
overvalued, the avails of the New Haven estate of the sale 
of the railroad assets would have been worth no more today 
than the $40.5 million valuation which the Commission placed 
upon the consideration other than the stock plus whatever 
speculative value the Penn Central stock would now hold. 
In short, the measure of the benefit conferred 
upon the estate by the efforts of the bondholders is not 
the con iderable increase in the valuation of the assets 
between the {2cond Supplemental Report of the Commission 
and the decision of this Court and of the Supreme Court, 
which the Trustee values at $43.8 miilion plus $5 million 
of interim relief (Trustee's Statement, p. 33), but the 
legal basis upon which the Trustee now claims a lien upon 
the former as of the New Haven that were transferred 
to Penn Centre Taking $174.6 million as the value of 


che New Haven's claim upon Penn Central, as against the 
g 


Manufacturers, in its Petition for Certiorari and its 
Brief on the merits in the New Haven inclusion Cases, 
noted as one of its cbjections to the underwriting 
formula the possibility that the Penn Central might 
become insolvent during the underwriting period. 
Petition for Certiorari of Manufacturers Hanover Trust 
Company, December 5, 1969, p. 20; HKricl, p. 66. 
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valuation of the non-stock consideration which Penn Central 
was to pay to the Trustees under the original agreement of 
April 1966, viz., $40.5 million, the value of the claim 
created by the efforts of the bondholders must be taken 
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We by no means wish, in this analysis, to under- 
value the efforts of the Trustees in negotiating the 1966 
agreement with Penn Central and the firm floor which that 
agreement provided as the basis for the bondholders' further 
efforts to achieve a more equitable arrangement, nor do we 
question the value to the bondholders, in attacking the 
fairness of the April 1966 agreement, of the liquidation 
study which the New Haven Trustees had prepared and spon- 


sored, and which provided a substantial part of the basis 


% 


which the bondholders used in successfully urging the 
courts that the Commission's determinations were in error.* 
Moreover we recognize the fact that once their principal 
immediate object was accomplished by the inclusion of the 


New Haven in Penn Central on December 31, 1968, the 
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through their counsel, wholeheartedly supported the efforts 
of the bondholders to maximize the net val»ation of the 


New Haven assets that had been transferred. 


ne Trustees’ study assicned no value to the New ilaven 

interest in the Grand Central Terminal property, which 
the Commission ultimately valued at $28.9 million (331 
ICC at 39). 
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sion of the New Haven was undoubtedly the principal focus 


and benefit of the efforts of the bondnolders, the Trustee 8s 


related area in which the efforts of bondholders 


was essential and 
New Haven estate, 
As this Court wil 
which loomed larg 
of all of the par 
terms of their ag 
were not in a pos 
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bring that issue 
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mittee sought to 
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Manufacturers ask 


resulted in an important benefit to the 


1 recall, interim erosion was a problem 

e in the considerations of this Court and 
ties during 1957 and 1968. Because of the 
reement with Penn Central, the Trustees 
ition to pursue that issue and it was 
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ders through their counsel who had to 


have the reorganization terminated on 
the erosion had exceeded constitutional 
ing out a suggestion of this Court, 


ed the Commission for interim relief in 


ase arrangement and drafted an outline of 
nder the impetus of these initiatives, 
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was designed tO implement t: 


Becision Gf July il, i967. This resulted 
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2 combination of mandatory loans and a loss-sharing 
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formula which was directed by the Commission's Second 
Supplemental Report (331 ICC at 699-720) and which, as 


the Trustee recognized, resulted in a benefit to the New 


Haven of approximately $5 million. 


7 . ef - a ‘| ie eo t 
terms that the petitioners are entitled to compensation 


for "watchdog" services, it would appear that those services 
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have been completely omitted in his analysis of the fair 
compensation which should be paid to petitioners. Moreover, 
the Trustee seems to overlook the fact that as one aspect 


' 


of those “watchdog” services, the petitioners, Manufacturers 
and Chase, actively participated with the Trustees in con- 

testing the so-called six-months claims and in the success- 
ful defeat of that attempt to obtain treatment preferential 


to that of the bondholders for approximately $5 million of 


unsecured claims. 


Timing and Amount of Compensation 
Facil Hse!“ 


hh 
ener nee eter ee Pen oo apne acenannenncesei: nenemnsentn constants 
The Trustee appears to suggest at paqe 37, that 
the ultimate b £it to the estate result } from the er torts 
of the petitioners, once measured, should be compensat at 
@ rate of approximately 6 1/33 ($2,500,0006,°830,600, 000 
Hie Suggests, at page 39, that in view cf the uncertaint 
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as to the ultimate amount that will be realized as an out- 
growth of the New Haven's claim upon Penn Central, only 
half of that amount should be paid in two current installments 
and the balance deferred until there has been a resolution 
of the status of the New Haven's claim against Penn Centrai. 
Our objections to this approach are threefold: 
First, as noted above, in our view the collective efforts 
of petitioners have conferred a benefit upon the estate far 
greater in value than that assigned by the Trustee, indee* 
one which would warrant, under circumstances other than 
bankruptcy, an award far greater than the approximately 
$5 million that all petitioners here seek.* Second, we 
respectfully submit that this Court is in a position to 
determine now the likely benefit that will be realized as 
a result of petitioners’ efforts with sufficient accuracy 
to make a final award, without contingency, as to the value 
of the services rendered by each of the petitioners at 
this time. Finally, although we recognize that the Trustee 
has limited resources and we have no desire to impose 


such a strain on the Trustee's revenues that he will be 


* Even if one applies the Trustee's 50% discount fo: 
uncertainty, the benefit we calculate to have accrued 
to the Debtor, compensated at 8-1/3%, would support a 
fee award now of ever $5.5 million This calcuiacion 
leaves out of account the value of so-called “watcii-dog" 
services os well as other special efforts of the Peti- 
tioners, e.g., the six-month claims. 
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prevented from carrying out his responsibilities, we submit 
that it would be appropriate for the Court to direct the 
Trustee tu make payments on account of the fees awarded of 
not less than 40% in this year and 30% in each of the next 
two years. 

While we are not unmindful of the financial con- 
dition of the Debtor and have only a limited basis now to 
comment on the Trustee's investment policies, we submit 
that it is at least debatable that the Trustee should con- 
tinue to invest exclusively in short term obligations, 
particularly in view of the spread between the rates for 
short-term and middle-term obligations and in view also 
of the nature of the Trustee's ongoing activities. While 
Connecticut's payments to the Debtor may cease in 1978, as 
the Trustee suggests, leaving the Estate dependent on its 
investment income, it would seem that the Debtor's expenses 
are alsw likely to become relatively stable. with the fore- 
seeable end of settlements of tort and per diem claims. 
Under these circumstances, it would not seem unreasonable 
for the Debtor, without sacrificing safety, to look to a 
larger annual income. For example, two year U. S. government 
bonds offer virtually equal safety with interest around 7% 
and it is common knowledge that interest rates on short- 
term obligations have increased markedly in the last few 
weeks. Even if half of the Debtor's funds were so invested, 


the income of the Debtor should increase by $200,000. 
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Specific Considerations bearing on the fee 
application of Manufacturers 


The application shows that Simpson Thacher 
& Bartlett expended a total of 13,039 recorded hours in 
this proceeding, 4,380.50 of which ne Serer ee senior 
partners' time, 1,434.75 junior partners' time and 
7,223.75 associates' time.* As we discuss in detail 
below, the total hours recorded may be broken down into 
the following categories of legal services: 3634.25 hours 
on “watchdog” activities, including, for this purpose, the 
"6 months claims"; 8890.50 hours on the Inclusion litiga- 
tion (including research, briefs, hearings, trials and 
appeals); and 524.25 hours on the fee application. 

We concur with the Trustee's view that the guide- 
lines for determining reasonable legal fees established by 
the Court of Appeals in City of Detroit v. Grinnell, 495 
F.2d 448 (2d Cir. 1974) provide the relevant standard. 
However, in specifying what he believes to constitute rea- 
sonable fees in this action, we submit that the Trustee 


has failed to follow fully the teaching of that case. 


While Grinnell recognized the use of percentage of the 


benefit conferred as one of the relevant measures of an 


attorney's fee, it rejected that test as the starting point 


* No allowance is sought for the time of para-leaal 
employces. 
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of its analysis. The Court of Appeals said, “The starting 
point of every fee award .. . must be a calculation of 
the attorney's services in terms of the time he has 
expended on the case." The fact that the Trustee labels 
certain hours worked non-compensable does not require a 
“modified approach." Cf. Blank v. Tailey Industries, Inc., 
S30 FF. Supp. 2 CSeDiNeY. L975) (Weinfela 3g .3. 

Once the number of hours reasonably spent has been 
ascertained, Grinnell dictates that a reasonable hourly fee 
be set and multiplied by time expended. Once this basic 
calculation has been made, less objective factors should be 
taken into account to determine whether the base figure so 
obtained should be adjusted. Foremost among these factors 
is the "risk of litigation", i.e., whether the attorneys 
were working on a contingent basis and if so whether the 
probability of success was great or small. In anSwering 
the second question, the Court of Appeals said it is relevant 
to consider whether the issues involved were novel and com- 
plex or straightforward and well-worn. Other factors that 
the post-Grinnell decisions have taken into account include 
the result achieved, the skill, experience and standing of 
counsel, the maqnitude of the undertaking and the quality 
of opposina counsel. The Trustee does not address these 


factors. 


ena. 


To the extent that the outcome of the Proceedings 
weighs heavily in determining its compensation, Simpson 
Thacher's employment was inherently contingent. In fact, 
Simpson Thacher agreed with Manufacturers to look to 
§77(c} (12) for its legal fee. The Trustee's reliance on 
the result achieved as a gauge of reasonable compensation 
is evidence of the risk the firm ran of not getting paid 
in the event of an unsuccessful result. The fact that the 
Interstate Commerce Commission initially sustained the 
fairness of the original agreement reflects the extreme 
uncertainty that existed as to the final outcome of this 
proceeding when it began in late 1966. 

This court is well aware of the unique issues, 
and the complexity and magnitude of the legal and factual 
questions that confronted petitioners in developing per- 
suasive arguments that were eventually adopted, to the 
benefit of the estate, by the United States Supreme Court 
in its lengthy opinion in the New Haven Inclusion Cases. 

At various times, over 50 Simpson Thacher & Bartlett attor- 
neys were involved in this proceeding, frequently working 
well into the early hours of the morning and through weekends. 

Almost all the work performed was under the con- 
stant supervision of Mr. McAfee,a scnior member of Simpson 


Thacher with over 40 years of legal experience, including, 
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Since 1932, substantial involvement with reorganizations 

of all kinds, including reorganizations of railroads and 
other utilities. Whitney North Seymour, the senior member 
of the firm, and past president of the American Bar Associa- 
tion, the New York City Bar Association, The American College 
of Trial Lawyers, the Institute of Judicial Admini 

and the American Arbitration ASsociation, personally took 
charge of the briefing and argued the appeal before the 
United States Supreme Court. He was opposed not only by 

the well-known New York firm of Debevoise, 

& Gates but also by the well-known Washington 

Covington & Burling ard aiso by ccunsel for the United 
States. The hours Mr. Seymour and other counsel spent on 
behalf of Manufacturers in trying, briefing and arguing 

this case naturally affected their availability for other 
assignments. 


That the interests of the Indenture Trustee were 


protected by skillful attorneys is undeniable. The over- 


whelming victory won for the estate could not have been 
gained with less than the all-out effort that was made. 
Considering the factors discussed above, we believe 
that the normal hourly rates provide adequate and just com- 
pensation for the “watchdog” and fee application servis: 


performed by Simpson Thacher & Bartlett. The more 
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work done in connection with the New Haven Inclusion Cases 
should be compensated at no less than 1.7 times the hourly 
rate. This multiple is moderate when compared with awards 

of post-Grinnell cases of comparable difficulty. Judge 
Metzner, in Grinnell on remand, 68 Civ. 4026 (April 21, 1976), 
multiplied the hourly rate by 3 for litigation-related ser- 
vices. In Gilman v. Mohawk Data Sciences Corp.,.71 Civ. 

4742 (May 3, 1976), the same multiple was used. Judge 
Weinfeld used a 1.5 multiple in Blank v. Talley Industries, 
ine., 390 ©. Supp. 1 (S.D.N.¥. 1975). 

In summary, we respectfully submit that the proper 
approach to a determination of the fee to be allowed for 
the services of Simpson Thacher & Bartlett (ST&B) is as 
follows: 

(a) award a fee for services rendered 

by ST&B for "watchdog" services (in- 

cluding the six-months claims) and 

preparation of the fee application on 

the basis of an average hourly rate of 

$130 for senior partners, $100 for 

junior partners and $60 for associates;* 

(b) award a fee for services rendered by 

ST&B in the inclusion case on the basis of 


the same average hourly rates, multiplied 
by a factor of 1.7. 


| 


Based upon an analysis of ST&B's time records by 
counsel, we have arrived at the following allocations of 


services: 


These fees are those normally charged, on average, by 
Simpson Thacher & Bartlett. We believe they are similar 
to those charqed by New York firms of comparable size 
and expertise. 


o 


Senior Partners 
Junior Partners 
Associates 


On this basis, 


“Watchdog"* 


1002.50 
145.25 
2486.50 
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Fee 
Application** 


238.50 
96.75 
189.00 


we calculate our fee as follows: 


(a) "Watchdog" and Fee Application: 


Senior Partners 
Junior Partners 
Associates 


(b) Inclusion Litigation: 


Hours 


Senior Partners 
Junior Partners 
Associates 


Hours _ 


1241. 
242. 
2675. 


3139.50 
4192.75 
4548.25 


Rate 


130 
100 
60 


Inclusion 


3439.50 
1192.75 
4548.25 


Amount 


$161,330 
24,200 
160,530 
$346,060 


Amount 


$408,135 
119,275 
212,892 


$800,305 


it 


Adjustment Factor: $1,360,518.50 


Total Fee $1,706,576 .50** 


This includes work on the "6 months claims". The alloca- 
tion of “watchdog" services has been made on the basis 

of a review of the assignments of various ST&B atcorneys 
and, in those few cases where allocation was necessary, 
primarily with respect to Mr. McAfee, on the basis of 
individual time charges. As a cross-check, hours re- 

corded per year by each category of attorney was calcu- 
lated, allocating ali hours prior to 1967 to watchdog 
services and all hours after 1970 to fee avoplication. 

(A table showing such data is attached hereto as F::hibit I). 


See Appendix I, p. 3 to McAfee Arfidavit. 


In arriving at our fee request in the application, STs6 
employed a different method, viz.: we applied to tic indi- 
vidual hours recorded by each attorney in each vear our 
1974 hourly rate for attorncys of hin then standir (senior 
partner, junior partner, associate of 1¢ yearn standing, 
etc.) and then added approximately $500,000 in view of 

the difficulty of the work, the uncertainty of compensa- 
tion and the success achieved. 
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At this point, it is relevant to discuss whether 
any hours recorded reflect non-compensable activities. The 
Trustee's argument on this issue focuses entirely on what 
he terms "duplicative" services by the various petitioners 
in their work on the Inclusion proceeding. Since no allega- 
tion of duplication is made with respect to either the time 
spent performing "watchdog" services or to the time spent 
on this fee application, we believe no reduction can be 
made in the figures submitted with regard to these two 
areas. 

We also reject the Trustee's contention that the 
cooperative effort of petitioners in litigation of the 
greatest complexity that resulted in extraordinary benefits 


to the estate amounts to non-compensable duplication of 


4 


services. What took place was a coordinated effort by 
experienced attorneys working together in common pursuit 

of a single end, meeting on all occasions over a period 

of years the demands of the case whenever they arose. Had 
it been possible for a single firm to act for all parties, 
the time and effort required would not have been reduced. 
For example, during cross-examination of witnesses at trial, 
attorneys for various claimants usually participated,* but 


In the case of witnesses sponsored by various petitioners, 
preparation and presentation wore handled individually. 


‘“ 43 7 
the questions were not duplicative.* This is cooperaticn, 
not duplication. 

This Court should, we submit, not lose sight of 
the fact that the petitioners, in light of their responsi- 
bilities as fiduciaries, could not feasibly or ethically 
have turned over to other parties responsibility for matters 


of such great import.** 


Indeed, both of the Commission's Hearing Examiners, Messrs. 
Present and Clerman, not only made clear that they were 
under an injunction to prevent duplication, but intervened 
to enforce this rule stringently. The hearing conducted 

by Mr. Clerman, the so-called "Remand Hearing" was governed 
by special procedures established by the Commission de- 
signed to make it brief, which not only barred duplica- 
tion, but redirect examination. 


Judge Congers-in In re New York, Ontario and Western 
Railway Co., 171 F. Supp. 634, 639-640 (S.D.N.Y. 1958), 
said the following in answer to a contention identical 
to the one made here by the Trustee: 


"True, many of the problems were matters 
for the Trustee, but these parties and attor- 
neys often disagreed with him. Again, these 
attorneys largely represented different inter- 
ests. Certainly, in all good judgment, one 
could not expect the attorneys for one Trust 
Company to turn over its problems to the attor- 
neys for another Trust Company. I kept the 
number of intervenors down. It does not seem 
to me that there was any material duplication here." 


at 


Judge Weinfeld recognized that attorneys working to the 
same end may be cooperating and. not duplicating in Levin 

Ve Mississippl River Corp. , 377 F. Supp. $26 (S. DN.Y. 
1974), a class action by Class B stockhoiders of the cor- 
poration to compel payment ‘of reasonable dividends. Three 
law firms were involved in the case: Donovan, Leisure, 
Newton & Irvine for Allegheny Corporation, the majority 
Class B shareholder: Orans, Elsen & Polatein for onc iamed 
Plainti£fe and Pomerantz, Levy, Haudek & Block for thc other 
named plaintif@®. The Court, noting thit Allegheny, “ar the 
majority sharcholder, had somewhat different interest: than 
the minority class, said separate counsel wis "Cully iusti- 
fied" and allowed Donovan's $850,000 cliim in full. \6 te 
the joint application of the other two firms, the court 
awarded $1,750,000 of $2,000,000 requested. Juduec Weinfeld 
found that the two firms "cooperated" in their efforts. 
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POINT 21 
THERE WAS NO CONFLICT OF INTEREST ON 
THE PART OF MANUFACTURERS SUBSEQUENT 
TO PENN CENTRAL'S DEFAULT SUCH AS TO 


WARRANT ANY REDUCTION OF THE FEES 
AND EXPENSES REQUESTED BY MANUFACTURERS 


At the outset, the distinctions between the fidu- 
ciary duty of a testamentary or similar trustee and that 
of an indenture trustee under a corporate mortgage, both 
prior to and subsequent to default, should be noted. Prior 
to the enactment of the Trust Indenture Act of 1939 ("Act"), 
15 U.S.C. §§ 77aaa-77bbbb, the courts had a great deal of 
difficulty reconciling the limitations on the power of the 
indenture trustee with the general responsibilities of a 
“trustee.” The term "trustee" connotes a fiduciary who 
is to protect the interest of his cestui, whereas the deed 
of trust or corporate mortgage normally limited, defined 
and specified the powers, duties and obligations of the 
indenture trustee. Moreover, the indenture trustee was re~ 
quired not only to protect the interests of its cestui 


(the security holders) but also those of the issuing com- 


pany. See, McClelland & Fisher, Law of Corporate Mortgage 
and Bond Issues, 791-92 (1937); Posner, Liability of the 


Trustce Under the Corporate Indenture, 42 Harv. L. Rev. 


198, 199-200 (1928). Another distinction noted by the 


courts was that a personal trustee assumed active management 


; 
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of the trust, whereas active management was assumed by 


the indenture trustee only subsequent to default. McCollon, 


The Securities and Exchange Commission and Corporate Trustee, 
86 Col. L. Rev. 1197, 12202 (1936). ' One writer concluded 


that: 


"[t]o regard the corporate trustee as a mere 
stakeholder is to understate its responsibili- 
ties; to treat it as though it were an ordinary 
trustee is to overstate the extent of its 
duties and subject ‘“t to a standard of conduct 
not required by the nature of the trust.” 
Posner, Liability of the Trustee Under the 
Corporate Indenture, 42 Harv. L. Rev. 198, 
185-300 (1928) (Footnotes omitted). 


Moreover, a corporate trustee's duties were seen 


as primarily passive before default: 
"The trustee's duties under instruments 
like those in suit are before default mainly 
passive. It holds the legal title of the 
securities pledged as trustee for the bond- 
holders. But the mortgagor for the most part 
retains control and management of the mort- 
gaged property. The mortgagor was entitled 
to the interest on all bonds and the dividends 
on all stock pledged. The trustee was a mere 
custodian and had no active duties except as 
specified." Colorado & S. K. Co. v. Blair, 


214 N.Y. 497, 510-11, I08 N.E. 840, 842 (1915). 


Upon the occurrence of a default it was recognized 
that if the corporate trustee was acting under another 


indenture of the issuer, a potential conflict arose. 


usual course of action in this situation was for the cor>°o- 


rate trustee to resign voluntarily from all but one indo nture. 
Miller, The Trust Indenture Act of 1939, 25 Cornell L.C. 105, 


irra VOC ea eee Lyk eee Ie TE A Ret ee TR ee ee Oe ee ee ae i 


NO 
se 


4346 


108 (1939). Another possible solution was the retention 
of separate counsel for each indenture. Posner, The 
Trustee and the Trust Indenture: A Further Study, 46 
THi8 Lids FIT, THR) TIssT} . 

The Trust Indenture Act of 1939, which essentially 
codified the practices of the more responsible institutions 
of the day, riow provides general guidelines for all inden- 
tures, regardless of whether the indenture is required to 
be qualified under the Act. J. Kennedy, Corporate Trust 
Administration, 36-38 (1961). Even though railroads, as 
common carriers, are exempt from the provisions of the 
Act under §304(a) (4) (A), the conduct of an indenture 
trustee acting under such an indenture may properly be 
evaluated in terms of the standards of the Act. 

The purposes of the Trust Indenture Act of 1939, 
following the recommendations of the investigatory committee 
appointed by the Securities and Exchange Commission, were 
stated by the House Committee to be: 

"(1) To provide full and fair disclosure, 

not only at the time of original issue of 


bonds, notes, debentures and similar securi- 
ties, but throughout the life of such securi- 


ties. 

"(2) To provide machinery whereby such 
continuing disclosure may be made to the 
security holders, and whereby they mav cet 


tocether for the pro.ection of their own 


interests. 
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“(3) To assure that the security holders 

will have the services of a disinterested inden- 

ture trustee, and that such trustee will conform 

to the high standards of conduct now observed by 

the more conscientious trust institutions.” H.R. 

Rep. No. 1016, 76 Cong., lst Sess. (1939). 

As House Report No. 1016 indicates, the Act in 

effect codified the practices that had been developed 
and were then being followed by the leading corporate 
trust departments. Thus the Act, in defining the fidu- 
ciary obligation of the indenture trustee, still dis- 
tinguishes between duties prior to and subsequent to 
default. Prior to default the trustee's duties may be 
limited by an indenture provision to “such duties as are 
specifically set out in such indenture." Section 315(a) (1). 
Section 315(c), on the other hand, requires that the inden- 
ture include provisions requiring the trustee "to exercise 
in case of Gefault . . . such of the rights and powers 
vested in it ... and to use the same degree of care and 
skill in their exercise, as a prudent man would exercise or 
use under the circumstances in the conduct of his own affairs." 
The trustee, of course, is under a fiduciary obligation to 
the security holders throughout the life of the indenture 
(see, Woods v. City National Bank & Trust Co. of Chicago, 
312 U.S. 362 (1941)), but the above distinction demonstrates 


that the fiduciary's obligations change substantially fol- 


lowing a default, at which time the trustec's duties 
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become involved with the active management of the issuer's 


afftairs.* 


Section 319(b) of the Act enumerates nine rela- 


tionships, only one of which is applicable here, in which 


a trustee is deemed to be representing conflicting interests. 
Under §310(b) (1) a trustee is deemed to have a conflicting 
interest if “such trustee is trustee under another indenture 
under which any other securities, or certificates of inter- 
est or participation in any other securities, of an obligor 
upon the indenture securities are outstanding." Section 
310(b) (1) (ii), however, permits the issuer to demonstrate 
to the SEC, by submitting an application pursuant to sec- 


tion 316(b) (1), that no material conflict of interest would 


arise. Thus, dual trusteeship does not per Se create a 
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conflict of interest. 


When the potential conflict of interest arose, as 
a result of Penn Central's default, Manufacturers succes~ 

sively followed two of the courses of action which were 

First, 


generally accepted practies of indenture trustees. 


it used separate counsel for the Penn Central Indentures. 


ANC TOON 


Even this rule applies only analogously in the case of 


a Section 77 reorganization (or a Chaper X reorganization), 
since the active management of the issuer's affairs ‘falls 
under the control of the Reorganization Court and ift3 
Reorganization Trustce. 
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Second, it £esigned voluntarily under the New Haven 
Indenture. * : 

On June 21, 1970, as a result of Penn Central's 
default, the role ~«< Manufacturers, as Trustee under Penn 
Central inaentures, changed to one requiring active parti- 
cipation and there was an obvious potential for conflict. 
As early as July 1, 1970, Manufacturers concluded that it 
should seek replacement trustees in order to eliminate the 
possibility of conflict. 

It was known from the outset that this process 
would be difficult and time-consuming because there were 
virtually no eligible banks which were not creditors of 
the Penn Central. It was not then anticipated that the 
conflict problem would become acute for some time. In fact, 
however, immediately upon th? Supreme Court's decision in 
the New Haven Inclusion Cases and before remand to the 
Commission, this Court had to come to grips with the con- 
tent of the remand order, specifically, the question of an 
equitable lien and a constructive trust on the New Haven 


assets transferred to Penn Central on December 31, 1968. 


* After much effort Manufacturers was able to induce 
Sterling National Bank & Trust Company of New York to 
act as successor trustee to Manufacturers under the 
Gold Bond Mortgage and on March 1, 1976 said trust 
company became the successgr trustee pursuant to orders 
of Judge Fullam dated Sept@MMber 4, 1975 and December 30, 


1973. Manufacturers continues to act as trustee under 
cae Gtner PERS CAstssi shacacares. 


ai 


which the New Haven Reorganization Trustee, as well as the 
New Haven Indenture Trustee, Chase Manhattan Bank, N.A., as 
Trustee under the General Income Mortgage, and the First 
Mortgage 4% Bondholders Committee sought to have recognized. 
The Penn Central interests, including the trustees under 
Penn Central's mortgages, opposed this position. Manufacturers, 
by reason of its trusteeships, had cestius on both sides of 
the controversy. Separate counsel were made responsible 
for each group's interests. It was counsel who formulated 
and argued the issue, which was a legal one. As noted 
above, such a practice was considered valid prior to the 
enactment of the Trust Indenture Act and, wie submit, in 
view of the situation presented and the speed with which 

it arose, the interests of both groups of bondholders were 
properly protected; indeed, in the circumstances, we submit 


that no other course would have been a responsible one.* 
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Without conceding that it is not entitled to full com- 
pensation for the period June 21, 1970, the date of the 
filing and approval of Penn Central's petition for Reor- 
ganization under Section 77 of the Bankruptcy Act and 
August 30, 1971 the date Mr. Iannotti's appointment as 
Successor trustee became effective, Manufacturers, in 
order to save the time and trouble of the Court and to 
assist in expediting this proceedina, is willing to ¢cx-= 
clude from its application for an allowance any claim 
for compensation for Extraordinary Services rendered 
during that period. This will result in a reduction of 
its claim for Extraordinary Services from $504,416. 

to $268,666.66. Manufacturers believer, however, ©! 
its counsel, Simpson Thacher & Bartlett, sHoOULG bet 
pensated for their services rendered during that per. 


. 
i 


The situation was clearly unavoidabie. 
issues on remand had to be faced and faced promptly and 
properly - and the interests of the cestuis under both the 


New Haven Indenture and the Penn Central Indentures had to 


° 


. 


be protected by qualified trustees and informed counsel. 
As Kelley Drye & Warren, counsel on the Penn Central In- 
dentures, noted in its petition to intervene in the Penn 


Central reorganization proceedings, 


"However the situation came about, we and 
Manufacturers have decided, I believe correctly, 
that its duty to the bondholders under these 
mortgages requires us to intervene in this pro- 
ceeding as soon as we can, rather than leaving 
them unrepresented until (and if) separate 
trustees and counsel, unconnected with this 
reorganization, can be found for each trust." 


Admittedly, a potential conflict of interest ex- 


isted, which Manufacturers had already recognized and sought 
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to avert. The essence of the problem Manufacturers faced 
was that it ran the risk of breaching its fiduciary duty to 
one group of bondholders or the other i€ it falied fully Co 
represent their interests during the time before it could 


resign.* The chronology of events demonstrates this fact. 


The Trustee's discussion of the conflicts question is based 
on Woods v. City Nat'l Bank & Trust Co., 312 U.S. 262 (1941). 
As the Trustee notes, "tne essential basis for the disallow- 
ance of these claims by the reorganization court was that the 
claimants were pursuing .nterests of their own that wete 
either af no benefit to the estate Or, more often, were ad- 
verso to it.” (Trustoc's Statement, at 24). Woocs, twre- 
fore, is inapposite since Manufacturers neither pursued any 
interest of its own nor purshed any interest adverse to tix 
estate. As we show above, and as the Trustee has conceded, 
its efforts were of great benefit to the estate, and, recoj- 
nizing the need for its services, Manufacturers felt it 
could not in good faith resign prior to the decision on 
remand. 


Awdx 
On June 21, 1979, the Penn Central petitioned for 


reorganization; a week later, the Supreme Court remanded the 


New Haven Inclusion Cases to this Court. Early in July, 


1970, Manufacturers decided to try to find successors and 
resign under its New Haven and Penn Central Indentures. 

In August, 1970, while Manufacturers was trying to find 
successor trustees, this Court, on August 10, entered its 
Order on Form of Order on Remand for Further Proceedings 

in the New Haven Inclusion Cases, which called for the 
filing of statements ot pewstion: The need for an equitable 
lien and a constructive trust was clear to the New Haven 
interests and it was also clear that unless a Successor 
Trustee could be found, the interests of either one group 


of bondholders or the other would have been adversely 


; . 
3 


affected by the resignation of its Trustee at this critical 


® 


stage in the litigation. * 


Thus, by August, 1970, the potential conflict 


Manufacturers had recognized in July had to be confronted 


rt CER 


To illustrate the problem Manufacturers faced, the only 
briefs to this Court on behalf of the Penn Central in- 
terests dealing with the controversy over the priority 

of liens on the Grand Central Terminal Properties were 
those filed by counsel to the Trustee under the Gold Bond 
Mortgage. In the case of the New Haven, and particularly 
in connection with the hearinas before Judge Van Voorhis, 
counsel for Manufacturers had by far the greatest famil- 
jarity with the record in the Biltmore case, and thus it 
was in a particularly advantageous position to meet this 
argument economically and quickly. Presumably, Kelley 
Drye had similar advantages over any Hew counsel who might 
have been brought in on chert notice to represent new 
trustees under the Penn Central Indentures. 
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and Manufacturers was compelled as a fiduciary to see that 
the interests of both the New Haven and Penn Central Bond- 
holders for whom it was Trustee were protected. The 
problems Manufacturers faced in finding successor trustees 
were serious in both the case of the New Haven and the case 
of the Penn Central, but the problems in the latter were in 
some respects more difficult than in the former. The common 
problem was the practical one that it proved impossible to 
find qualified successor corporate trustees under any of the 
Indentures. The special problems in the case of the Penn 
Central were two-fold. First, the Penn Central Reorganiza- 
tion Trustees, presumably reflecting the views of the Penn 
Central Reorganization Court, indicated that they were, 
initially at least, opposed to such an effort since they 
wished to avoid the complications which would arise if one 
Trustee with one counsel was to be replaced by 17 separate 
Trustees with 17 separate counsel. Second, the Penn Central 
was an operating railroad with the myriad day-to-day problems 
associated with such an operation, which required considera- 
tion of the Indenture Trustee. 

Manufacturers' situaticn vis-a-vis the New Haven 
was rather different. he first place, in view of the 
relatively simple debt structure of the New Haven, there 
would be no complication of its problems if the Indenture 


Trustee were to be replaced, and no obstacles were therefore 


54 


raised by the Reorganization Trustee or this Court. In 

the second place, since the New Haven's assets were essen- 
tially securities and a lien, its administration did not 
present the difficulties that are inseparable from the re- 
organization ot an operating railroad, particularly one in 
its early stages. This fact, in turn, tended to minimize 
the impact on the New Haven of the first problem Manu- 
facturers found under all the Indentures, viz., the unavail- 
ability of a corporate trustee. 

Primarily as a result of the need for further pro- 
ceedings before the ICC consistent with the remand of the 
New Haven Inclusion Cases, Manufacturers delayed filing its 
petition for the appointment of a successor Trustee until 
June 22, 1971, because it felt that its resignation prior to 
this Court's decision on the Order of Remand on Judgment of 
the Supreme Court in the New Haven Inclusion Cases might 
have been detrimental to the interests of the New Haven 
First Mortgage Bondholders. It did not appear that there 
would be any detriment if a successor were appointed in 
July, 1971. Manufacturers was relieved as Trustee under 
the New Haven Indenture - and repiaced by Lawrence Iannotti, 


as individual trustee - effective August 30, 1971. 


Summary 


In view of the foregoing, we submit that as 


Trustee Manufacturers recognized the possibility of a 


potential conflict of interest and acted immediately to 
avoid any impropriety. Since successor trusteescould not 
be found during this critical period in the early summe~ 
of 1970 and since, moreover, a substitution at that stace 
would have been detrimental to the bondholders, Manufac- 
turers continue~ to act as Trustee under both the New 
Haven and Penn Central mortgages, through separate counsel, 
in order to avoid the blatant breach of fiduciary duty that 
would have resulted from a voluntary resignation without 
a successor, at a time when the bondholders of each rail- 
road plainly needed competent representation. 

In these circumstances, we submit there was no 
impropriety on the part of Manufacturers in continuing 
to act as Trustee in spite of the conflicting interests 
among its cestuis; indeed, that it would have been a ¢ross 
impropriety and a breach of its fiduciary obligations for 


Manufacturers Hanover to have acted in any other fashion. 


* 


Based on all the foregoing circumstances and against the 


background of these proceedings, we respectfully submit 
that there is no occasion for the application to Manufac-urers 
of anv punitive rule which might be involved in other ¢: 


of potential conflicts. 


a fF ee a. 


CONCLUSION 


We respectfully submit that the application of 
Manufacturers for compensation and reimbursement of 
expenses (including attorneys' fees) should be in all 
respects granted. 

Respectfully submitted, 


SIMPSON THACHER & BARTLETT 
Attorneys for Manufacturers 
Hanover Trust Company, 
as former Corporate Trustee 
of the First and Refunding 
Mortgage of Debtor 
Office and P. O. Address 
One Battery Park Plaza 
New York, New York 10004 
(212) 483-9000 


WHITNEY NORTH SEYMOUR, 
HORACE J. MCAFEE, 
ALBERT X. BADER, JR., 


Of Counsel. 


EXHIBIT I 


Year by Year Allocation of Attorneys' 
Recorded Time 
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Year Senior Ptnrs. Junior Ptnrs. Associates Total 
1961 135.25 1.00 229.79 342.00 
1962 95,50 180.25 284.75 
1963 130.22 19.75 212.50 
1964 101.00 3615 £39.20 
i965 198.50 325.00 545.75 
1966 304.00 611.75 924.00 
1967 761.75 1,848.00 2,609.73 
1968 : 986.00 Pe 2,294.50 3,243.25 
1969 713.00 676.50 894.25 4,a03./9 
1970 565.00 388.00 $39.25 1,492.25 
1973* 163,75 141.25 432450 437.50 


= 


Ae] 


eparation of 
plication 238.50 96.75 _ 189.00 524.40 


Total 4,380.50 1,434.75 1,225.15 13,039.00 


* Includes 71.25 hours (12 Senior Partner, 22 Junior 
37.25 Associates) not identified by year, witich are 
to “watchdog services". 
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Ti COURT: we will take up Locket 
Number 30226, in the wetter of the New York, 
New Haven and lier tford Kailrvad in Bankruptcy. 
I think Mr, Pollack, you hag already started 
when you were intorrupted, and 1 take it you 
Wanted to say sowethiny to the Court. I as going 
to ask counsel it they will identify themselves 
because we are very bappy to have the Court 
Reporter which but for her kindness, ius. Beecher, 
we woulu not have one, I take it, and she, of 
course, has not iow oi the case before and is 
unacquainted with names and identification of 
counsel, 

rik, LULLGKi Lawrence W. rollack, 
r-o-l-l-a-c-k, for the First hortgage Bondholdere 
Committee. 

Your iionor, I first wanted to clear 
bp @ technical outter. the first itew on the 
Calendar today is listed as 'etition for Order 
No. 8O2 which was our application for renewing 
the earlier application iv respect of these. 

Your wionor may recall at the last 
hearing on these matters it was Jetermined that 
Such a forgsl petition for renewal was unnece 8Sary 


ond thet the cariies petitivuas would be scheduled 


iG 1 : | 


for hearing today without for a petition for 


| 
2 
rd | renewal. Novertheless, Your itonor signed an 
a 
| order of notice, but 1 was not aware of it so 
«| 
| that technical service of the Petition of Renewal 
§ ‘ 
a was mot wade, and I think it best to keep the 
| 
6 : 
é | record streight that as a technical watter, 
; 
Petition for Urder No. tuvcz be withdrawn but, of 
8 
c course, neverti. less, the hearing in respect of 
9 F ; 
a the sondholders Committee application for 
ig | allowances for expenses be continued and heard 
c " this morning. 
€ 12 | THE OOURT: And what was the numsber of 
13 | thet? © YOu reituuber ¢ 
aw! 
14 | be. PULLACK: I doen't thiak it was 
1§ 


assigned @ separate nuuber. 
Tiki COURT: It never had a number? 
mE, MOlLLAGA: | don t think any of 
the applications fur allowances were assigned 
9 particular numbers. 
20 Tik COUNT: That is, those made before 
the Inter State .oBmercce Jommission? 
22 | wk, i :bLacK: That's correct. They 
were made here and referred - 


Tie. COURT: Uut they came to the 
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cuurt fut iw pied Poe OF Leasing fi wacded bss 
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hic, PouLLAce + To the Inter - State 
h ' - 
Cotuwerce, 
3 ‘ 
The IURD: - to the Inter-State 
Cownerce Coumission, ani you don't know what -- 
: 5 nb 
MWK. VOLLATK: What the date was? 
iu Tic OQURT: to. fo. The qusber. 
7 od, eULLA K: 1 don't believe they 
i. a 8 were asSign.d a number at the tine. 
9 | 
E bK, MADLY: Your tlonor issued a 
10 ‘worandum in respect to the various applications, 
: nN but it contained no order number. 
5 12 THE CUURT: 1 take it everyone 
13 understands what it is, and as you say, it's a 
Nese” 
a 14 purely technical metter. 602, o: course, does 
é 15 at least incorporate Ly reference the earlier 
| 3 
16 | petition. 
é 7 | Mi. INGLALH: ) «Thet's correct, Your Honor, | - 
E 18 | I am inforacd thet the oftice of the trustees did : 
19 | send out to all the parties who custowarily receive 
: 20 | notices of these hearings a printed copy of that 
g 21 | petition with your orle: o: ootice, so everybody 
22 | is on notice anyway. 
i f 
' . fo 
E 23 Ttk COURT: All right. Very weli. | 
24 Now, do you wish to proceed or do you have some ti 
d | | - 
ww 25 ather orcer/s You gentlowen havea't discussed 


Cal 


¢ 


ae 


C 


* 


zz 
eee 
NO 


alc 
3 


p 


24 


( 


25 


me EE ee 
Led 
GS 


this with Gach other as far of - - 
‘RH. POLLACK: Within limits we have, 
Your lionor, and | thiok we have sort of a 
proceeding. I think I would proceed in this 
fashion and werely state to the Court that the 
petition of the bondholders Committee was filed, 
That a sworn affidavit of Lester C. Migdal with 
reSpect to the application of the firm of 
migdal, Tenney, Glass and Pollack was filed; 
a sworn affidavit of Lloyd Almwiral (sic) was 
filed in respect of the application of Breed, i 
Abbott aud Morgan, anu a sworn affidavit of 
liatry @. Lander was rilea in respect of his 
application. 
mx. Migdal is available here in 
the courtroom fur cross examination. Mr. Lander 
is here in the courtroom available for cross 
@exawinetion, There is a representative from mi 
Breed, Abbott and Morgan in the courtroos, and 
I would just herewith tender Mr. mMigdal for 
Cross examinset on. 1 sce no ieal purpose in 
having nimw give dircect examination to state that 
that was his affidavit and that he swears to it 
again, Ir that procedure is acceptable to Your Honor. 


dts. wsAGHL: Yes. 1 thiak tnat is 


A364 . 
ehtirely satisfactury. ULoes anyone wish to 
comment on that? 

VPROFLSSUK MmsOKE: Your honor, I am 
Jswes Williaw swore, Counsel for the New Haven 
Trustee. We have no objection to that procedure 
and do not wish to cruss exaaine. 

Tid] COURT: Very well. 

MR. OLLA Tn: Fine. mr. Migdal would 
like to make a statement after all the testimony 
is in today with respect to the application, 

: Thank you, Your sonor. 

Til: COURT: I take it that is argument 
and not testimony, 

me, VWOLLACK: That is argument and not 


testigony, Your Honor. 


16 MR, BALLER: May it please the Court, 
id my name is Albert A. wader, Jr. I aw a member of 


d the tirw of Siwpson, Thacher and sartlett. I 
appear here on behalf of the Manufacturers Hanover 
Trust Company as former First Trustee of the First af 
and Kefunding @ortgeage or “ebtor. 
| Your iwmnor, with one saodification I 


would propose to adopt the same procedure as 


sc. Pollack proposed. As Your Honur is aware 


25 there is on tile with this court a Petition for 


A265 -: . 


allowance of Fecs and ixpeuscs on behalf of 


4 


Matufacturers isanover [rust Company which 
incorporates an aifiiduvit as tu the services of 
Siwpson, Thacher and Lartlett of Me. llorace J. 
hcAfee. There are ow number of exhibits that are 


aifiliated with that document. 


There is also an affidavit of 
ox. Frank Kaestner wio is a Vice President of 
Manufacturers llanover Trust Company. 

hi. vcafee is here in court and 
prepared to testify should any party desire to 


cross exusiine hiw witi respect to the materials 


pertinent to Slupsun, Jhacher and Bartlett. We're 


( 


all in this case. And tit. kobert byrne a Vice- 
rresident of Munufacturers is here basically also 
to perform a similar role with respect to the 


services of the Irust Company. I would, however, 


Your ilonur, in view ot a cowument ina the Trustee's 
memorandum ask leave of the Court to put mr, eine 
on briefly to review and answer certain questions 
that I think way arisc as to the nature of the 
Trust Usmpany services. 

THE COURT: You want to do that now? 

MR, BALER: Either now or if Mr. Stariton 


would prefer, pul eps we can yet out of the way all 


~ 


aa: 
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g@atters other than that. May I firet ask if 
anyone wishes to cross exabine Mr. McAfee? 

PRUFLSOOR mOORE: No cross examination. 

MR. SLfANTON: Your Honor, my name is 
Louie Stanton of Carter, Ledyard and Millburn for 
the United States Trust Com any as trustee of the 
Harlem River tivision ortgage, and the Trust 
Company's petition ani supporting affidavits and 
exhibits have bez2n July served and filed. The 
affidavits in support are made by Walter Avery 
Kernan as to the great bulk of the pplication, 
by Sinclair Arwstrony as to wost of the balance 
wend by a Mr. tbaxece oS to aw relatively swaller 
eawount. mr. Kernen is aot present in the courtroos 
having died sowe three-quarters of a year ago, nor 
are Messrs. Armstrong or Baker, although they will 
be produced if taere is any cross examination 
requested of them, If there is cross examination 
desired I am faced with a hearsay probles, but I 
trust that there won't be. 

PROELSUGR '4)0NERs No, Your Honor. No 
cross examination. Understand, of course, that I 
am not admitting any legal conclusions. I may 
make any legal argument to all of you gentlemen 


thet 1 can think of lot:r on. 


Ax» uu 

ed, offs 1 eppreciate the waiver 
Qi CrOSS exatination. 

Tikk CUUKT; Yes. I think that was 
reserved in your Answer in cach case. 

PROFLSSOR MOORE: Sir? 

The COURT: I think that you made that 
Statewent in your Answer, didn't you, to each 
retition? 

PROFESSOR MOORE: Yos, sir. 

THE COUT: Very well. 

M¢, BADER: Your Honor, if I mzy, I 


Call Me. Robert a. byrne. 


ERT A. ey HR NG, Called as a 
witness, having been first duly sworn, testified 
on his oath as fullows: 
DIRECT CXAMINATION 
BY MR. BADER; 
WW Will you state your fvll nawe and address 
for the record? 
A ftobert a. Lyrae, Bb y-r n-e, 35 Llliott Road, 
Great Neck, New York, 


rv) tir, Byrne, I believe you have testified 


previously in tiiis wuticr; is taut correct? 


— 


: 
Me 
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A Yes. I have, 


ae 
( 


Q And I think you have already identified 


yourself as a Vice-President of Hanover Trust Company. 

Is that your present position? 
A Yes, sir. 
6, fre you faniliarc with the affidavit of 

Frank W. Kaestner which hes been filed in this proceeding? 
A I want to correct one other thing. He is a 


Senior Vice-President. 


10 
Q Forgive me. 
ih 
A Ye@. J am. 
12 
0) Tf you will have wercy on wy voice. I will 


ask the minimum nuwber of questions. I would like you 
1 


( 


in support, Mr. Byrne, to describe as briefly as you 
can the basis of the claim for extraordinary allowance 
that is made by Manufacturers Hanover Trust Company in 
this proceeding? 

A To begin with, as most Trust Companies, 
Manufacturers Hanover does not keep hourly time records 
of the work which the Corporate trae Department officers 
perform, We do not devil in time as such, but we 
deteruine competitive price fcr any given assignment on 
@ particular job basis or in this cese, since it is a 


continuing -- was a continuing situation, based on an 


( 


annual fee, 


. dy -. 7 ‘i 
me 
Ww 


a) What are the factors thut determine the 
annual fee that you are requesting in this proceeding? 
A Well, specifically, we take into account the 
mature and the amount or work to be performed. 
Specifically, again in this case, the mortgage that 
we actcd as trustee fuer was a System mortgage so that 
we felt that we lad tu be concerned with all the 
debtor's property, not only cursory first wortgage. 
As you know, it was a iirst wortyayge so we felt the 
principal responsibility tor ali watters that arose. 
Thi: CULURT: When did you qualify as 


trustee under thut indenture? 


: 
iL 
i 
f 
i 
: 
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eH wlihkcoo: 19-47, 
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Tie CUURT: Do you remewber when? 


Tile WITHLSS: Specifically, I don't, 
Your lilonor,. 

Til C.wWk1:. Roughly. 

Ti WITNZ5S: It was when it Came out 
of re-organization tho first time. The record 
will show that of the three divisional mortgages 
that the wortgage that we wore trustee for was 
the laryest. 

BY MR. BADER: 


iQ Did you sean to say there were three 
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divisional wortyayes: 
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Tin Wilheso: Three wortgages. 

Tike COURT: Un account of the 
Harlem River? 

WN. BADEW: There was one divisional 
mortgage. 

Iii: WETNLSS: There was three 
wortyages. One divisional wortyage to be precise. 
The wortgage for which we acted was originally in 
the principal amount of 7% willion, but with 
accrued interest it cose tu in excess of 100 million. 

And also in reaching the decision as 
to what u fee should be in this situation, we 
took into cunsideration the novelty and the 
couplexity of the re-organization process itself 
keeping in wind tnat this was the first chapter, 
first seventy-seven re-organization that involved 
the sale of assets under Section 5 of the Inter- 
Stute Cowwerce Act rather than an internal 
arrangewent of claims to earnings. 

Also involved were novel points of 
lew, evidence atu valuation theories which had 
tu be considered. Uecause of all this, it 
required very close collaboration with counsel 
anJ review of cowprehensive data throughout the 


whol proceeding. 


a 
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A ; 
A point that wo also have to keep in 
ir ‘ consideration whenever we consider fees is the 
| : 1 | ; exposure of the Trust Company to a surcharge 
’ action where we might be subject to the clain of 
: ; Bondholders that we lave not performed as the 
@ . Bondholders wight c¢...sider that we should have. 
‘ This, essentially, is a function of the amount of 
& : the issuc, the priority of the lien, and of the 
‘ é ’ novelty and complexity of the proceeding itself. 
10 liowever, alsu involved was the fact that as 
e ' uN opposed to a divisional mortgage and a system 
i] V2 incowe mortgage, we pxurceive the issue here as 
3 the range of valucs that were tu be Loduced or 
a _, 
f 14 deduced directly arfected the first wortgage 
15 Londholders. kvery dollar gained or lost 
. : 16 directly affected what the first mortgage Bondholders 
7 e 7 would receive. 
3 a 18 As te how we arrived at our specific 
, | 19 dollar amount figure, roughly, a third of the 
f : 20 amount that we seek on an annusl basis does not 
~ f 21 relate so much to the actual services performed, 
: a | but as to the bank's cisaitment of personnel and 
3 " 23 resources as needed and wherever needed to handle 
g 24 | this, what we considered extraordinary assignment 
Soll 25 and the risk that we were expused to, and also to 
| 
\ | 


1 2 


> 


a 


( 


neem nen er en nn LE, 


15 
i37e ; 
realistically the contingency of reiwbursement 
and, again, the exposure to a possible surcharge. 
Wy bo you huve an approxisation or an estima’: 
as to the awount of time that was spent by the Trust 
Officers? 
A Well, we have racerds that indicate that we 
Spent annually between 400 and S00 wanhours a year. 
) What kind of individuals were involved in 
those hours, sir? 
A Because of tie peculiar situation surrounding 
this bankruptcy, very scnior personnel were involved, 
the Chairman of the Board, the President, Executive 
Vice-rresident, the senior Ufficers of the Corporate 
Trust Division, and ull these yentlewen are wen of 
considerable experience in reorganization matters, 
iQ Are there any other aspects of the work of . 
the Trust Cowpany that you would like to call to the 
specific attention of the Court? 
A Well, specifically, in this reorganization 
we had a great deal of time spent in consultation with : 
Bondholders of the First tortgaye. I recall specifically 
a great deal of tiwe tuct was spent with uscar Groos 
who was a holder at one tiwe of 10 willion face amount 
of the bonds, and he hinself was considering a 


formulation of a plau of reorgadization, He wanted to 


| 


o 


: c 
| | iP 
, | 


C 


4 


C 


, 16 
As TS ° 

know what positions wo wie taking, be was pestering 
us almost daily with position stutewents, and I'm sure 
most counsel present nere todsuy had sume dealings with 
Me.) Groos: atone time or jasotier, 

©) Dees that cuba your testimony? 

A Yes) Sir, 

i, MONS) ME. ere) 2s aved lable 


for Cross exanination, Thank you, Mr, Byrne. 


CROSS CAAMINATIGN 
BY PROFESSOR MOORL: 
{2 Mr. Byrne, you say that Manuficturers was 
Trustee from 1947 ony 
A Yes, sir. 
td And was Trustee at the time when the 
New Haven went into rcorgqanizatiou? 
A Vos, sir: 
a) Do you claim compensation ta Manufracturers 


of approximately $304,000? 


a Yes, Sir & 
be With expuuses of Ylud ,OUOT 
“a YOS, Sir. 


MR, BADER: Professor Moore, I don't 


\ 


wean to interrupt yciur cross uxauination., I \ 


would point out t«. you i Lelicve there is a 


Vertes PAs Vivuis TIUCSTION Wace raad 


4374 : : 


statement at pege 2b ci our bricf which suggest 


» 


retiaaaptancanaininctatainarnaee 


that Manufacturers is prepercd to reduce the 

amount of its request. I know it comes up at 

a different poiut. 

PROFLSSON i MORE: 1 read that. 

Thank you, sir. 

BY PRUFLSSOR (2O0KL: 

WwW Lo you know whether whet you are seeking in 
the way of compensation is in excess of what Chase 
Manhattan is? 

A Yes, sir. 

ra) iow do you explain the Jifference? 

Well, aS 1 sentioned carlier in way testimony, 
since we consider that we had the first mortgage on the . 
property, that we had the primary responsibility for 
following the reorganization, I would consider that we 
spent acre time ant c.iort in the Trust oepartment at 
Manufacturers than thoy probably felt they were required 
to do at the Chase since they were holder of the second 
lien in effect. 


12 When 224 tie cocgltict ef interest arisc? 


“A Ace you ro.crring to the - - 
Q Well, tanufacturers did have a conflict of 


interest, did it not, after at least Penn Central went 


into reoryanization. 


* 


( 


ot 


iit WiiNMLos: ig. SiYT:. 
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aa78 . , 
ree Wn June 20, 1776 when the, Pean Central filed 
for bankruptcy, we the: ielt that there was a potential 


conflict at that tiue. Yes, sir. 


i. And you say “potentiai". When did it in 
your tuind became actval? | 
A Woll, wo did the best we could. We thought 


we were insolating ourselves from a conflict of interest 
in thet we assiyned or retuincd sepurate counsel to 
represent us in the Penn Central proceeding, Kelley, 
brye, Mewhall and Cornelius, and Sitipson, Thacher and 
Bartictt in the New liaven proceedings. 
©) You had been representing the New Haven, 
Why dict you desert th. tew iiaven and retain your 
trustceships in other cases? 
lav, BLADER: Objection to the form of 
the question. It's argumentative, Your Honor. 
Til CURT: When did you become a 
atustee far fssucs of -« 1 take it these wore all 
Penn Railroad? 
THE: WITNESS: That's right. No. 
New Yori. Contral. 
Tit, “stT: You had New York Central 
too? 
Til. ‘:ITNESS: That's right. It was 


tho New York Vootral oyoteu. 


i | “ae 
f ea ré 6 i hy 
) i 
dimes e be tee! te ot daicy' Le valy New York 
2 ey 
i ‘ea Central. ie 
3 i ; 
I Ti, COURT: wunly New York Central? 
i 4 ‘ ue 
‘ TUE. WLTNESst iwo Penn, 4 
5 
i his COE lw 2oan? 
6 . 
dd Videos) That's right. 
: | 
Mis WAKES Un what date did it become 
8 o 
e indenture trustec? a 
9 
b THE VITNLoSe I think we have to go 
10 
ii buck a little bit. slanufacturers Trust Company 
iB 
I becawe indenture trustee of the New Haven Railroad 
12 ! ® 
i ih lod/. The tknover sank was trustee of the 
13 ; 
ew York Central bonus beginuing the Late 19th 
Yen 
14 
i century, In ivol there was a werger between the 
E ° Hanover Bank and the Manufacturers Trust Company 
‘t resulting in the forwation of Manufacturers 
Le ” Hanover Trust Company, and at that point the 
i 8 iww laven was in ceoryanization. Mowever, the 
: 9 Penn Central or the New York Central at that time 
| a0 Was an ongoing relationship, and there was no 
2] possibility of « conili:t at that point, 
P fa BY PRUOFESSOK MIONL: : 
r 23 8) You used the word "potential" a short time 
J 24 ago, but assuuing, » 2 you, thet vue conflict of 
he 25 interest was scully puicitial ad ratuce Gduubtiul at 
4 | 


: - 
| a3 @ rf 
E 
f that time, was there any doubt in your mind that there 
2 
| ie was a conflict of intcrest when Penn Central went into 
3 
reorganization? 
i ‘ 
ie 


separate counsel, 


Q You weren't a separate indenture trustee 
though? 
A Sirt 
10 ; 
$2 You weren't a separate indenture trustee 


A Well, I think there was a possibility of a 
though, were you? 


conflict. Again, as I say, we were represented by 
A Well, it was one organization trustee under 
both indentures, that's right. 
Titi COURT: How do you work that and 
not let your right hand know what your left hand 


is doing? Do you often do that? 


THE WITNESS: Well, this was nce a 
situation where we voluntarily entered into this 
Situation. The Penn Central was not considered 
a candidate by us as a reorganization prospect. 
I think it was a shock to most of the financial 
community and as soon as it did file for 


reorganization, we did the best we could to 


a 


E ~ 25 


insulate any possibility of ao confiict by 


having separate representation and attempting 


TTT ee ee wel ty a bang +, 


C 


BY PROFESSOR MOORE: 


Q Which mortgage did you seek to resign from? 

A Well, at this point we decided it would be 
in the best interest of all concerned to resign from 
the New Haven mortgage since at that point most of the 
litigation of the New Haven wortgage had been concluded, 
and it was a question of working out the sottlement, 
and we thought it would be easy -- 

Q What do you mean "most of the litigation had 


been concluded"? Don't you know that litigation has 


gone on ever since with the Penn Central over so-called 


equitable lien? 


( 


A Yes, sir. But our act of participation had 
pretty well ceased at that point. 

THE COURT: Well, when that situation 
arose, I'm quite certain my wemory is clear that 
one morning we had a hearing on the watter and 
you appeared in two guises, for and against the 


proposition on the same day and filed separate 


fe 


z e . * 


briefs, ona for the proposal and one against it. 
THE WITNESS: That's right. Each 
counsel filed those briefs. Right. 


BY PROFESSOR MOORE: 


C 


Q Are there two Manufacturers lanover Trust 


Company? 


C 


ESSOR MOORE: No further 


an, 


‘ 


examination. 

CUUNT: Can you tell we on your 
expense account approximately how much you 
allocate to bookkeeping matters, that is, keeping 
track of the transactions, finances, what you 
call generally bookkeeping? 

THE WITNESS buokkeeping work. Of the 

amount that we seek, very little of that is involved 
in that because we were paid by the trustee for 


wost of that work on an ongoing basis. This is 


C 


an extraordinary charge. 
Ti: COURT: But you don't know offhand 
what the percentage is? 
THC WITNESS: No, sir. 
REDIRECT EXAMINATION 
BY MR. BADER: 
2 What is the auount that was charged for 
regular service? 
A About $44,000. 
Q Over the ten years? 


A Which we had been paid cn an ongoing basis. 


( 


Til COURT: bat was an annual payment, 


( 


C 


3 ( 


$44,000? 

THE WITNCSS: That's right. Based 

on a bid we had made in 1947, 

BY MR, BADER: 

@ So the Cuurt is clear, what was the annual 
amount? Was it 41,000 or 44CO, the annual amount that 
was paid for those routine services? 

It was about $4,000 a year. 

(2 Let me take your mind back to June of 1970, 
if I may, Mr. Byrne. I think you testified on 
Professor Moore's examination that it was on June 20th, 
and I believe actually it was June 25th that Penn Central 
went bankiupt? 

A Yes, sir. 

Q Do you remember when the decision of the 
Suprete Court on the New Haven inclusion case came down? 

A I can't rewenber. I'm sorry. 

Q May I suggest it was ae a week later? 

Does that refresh your recollection? 


“Fo, 


A Yes. That's right. % 


4Q Now, Lf you recall, a ae the 


statenents of position to which His x. referred, do 
you recall in what connection those were submitted? 
A The resignation? 


Q No. His ivwnor pointed to the fact 


. 24 
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Kelley, Orye filed a brief and Simpson, Thacher filed 


¢ 


a brief, and we all appeared, that is to say, Kelley, 
Drye and Simpson, Thacher appeared and argued against 
one another. Do you resiember in what connection it 
Was that those bricfs were filed and that argument was 
made? 

A I'm drawing a blank. 

Q Do you recall if there came a time in 1970 
when the court issued an order requiring the parties 
to submit their views on, I believe it was, six 
questions having to do with the fora of the remand 
order of the court to the Inter-Stute Cowmerce Commission, 


the court having jurisdiction on renund from the 


C 


Supreme Court of the United States? 

A Yes, 

Q Do you recall the date approximately when the 
court wade that instruction to the parties to brief hin 
on that point, namely, those six questions? 

A (No response) 

MR, BADER: Your Honor, if I may, 
that is a matter of record. It's August 10, 1970. 
THE WITNESS: That's raght. 
BY MR. BADER: 


Q Let me ask you a guestion. Prior to 


( 


August 10, 1970, had aay discussions taken place within 


7 
* 


| 


A 


Manufacturers ilanover Trust Company as to whether or 
not Manufacturers Hanover should resign because there 
was a potential conflict of interest? 
Yes. There was. 
re) Po you recall what directive was issued by 
the Chairwan of the Board of Manufacturers Hanover Trust? 
A The Chairman directed that it resign 
ianediately. 


t From what cortgages? 


A All wortgages. 


Q That is to say, all the Penn Central mortgages 
and the New ilaven mortgagc; is that correct? 
A Yes. That's correct, 
THe COURT: And when did he do that? 
THE WITNESS: Just shortly after the 
Penn Central went into reorganization in 1970, 
M%. BADER: In the month of July, 
Your Honor, tk. ixcAfee was present at the meeting 
and I can testify on that point if you wish, 
THe COURT: Yes. Well, he can go 
ahead and testify as far as that goes. 


TH: WITNESS: It would be in July, 


TILE COURT: That was to resign from 


#11 their positions as indenture trustee for the 


old New York Central bonds and from the New Haven? 


C 


Tits WITNESS: (Witness nods head. ) 

THE COURT; What happened after that? 

THC WITNESS: Well, it was impractical. 
AS @ practical mctter, we couldn't do it. We felt 
we couldn't resign, leave the Bondholders without 
any trustee, first of all, and then we proceeded 
tou Canvass banks throughout the country to take 
over this business, and we were unsuccessful. 

BY MR. BADER: 

e) Was Manufacturers advised by its counsel, 


that is to say, Siwpson, Thacher and Bartlett on the 


> 


ene hand and Kelley, vrye on the other hand as to 


¢ 


whether or not they could resign, simply resign the 
Trusteeship in the summer of i9707 

fh We were advised that we could not just flat 
out resign, 


id Do you recall what the reason given for that 


A Well, the Londholders had to have a Trustee. 

re When did tie search for replacewent Trustee 
under the various indentures cowwence, sir? 

A It commenced immediately, the summer of 1970, 
and had been continucd. 


\ Do you recoil how wany banks approximately 


iy 


c 


( 


( 


were contacted in an effort to find a successor? 

A Oh, over 62. 

Q Are you aware of any banks that had a 
Corporate Trust Department that didn't have a conflict 
or interest already that were left out of your Canvass? 

A We canvassed everyone that we knew that 
had a Corporate Trust Department that could handle the 
matter and we were unsuccessful. 

©) Vas an effort made in 1970 by Kelley, Drye 
on behalf of Manufacturers Hanover Trust Company to 
request permission of the Pennsylvania Court and the 
Trubteos of the Penn Central to withdraw as Trustee 
under the Penn Central mortgages? 

A Not at that point. So. 

Q Don't you recall letters being sent, sir, 
by Mr. Heiss? 

A Oh, that's right. Yes. I's sorry. But 
the result was that because of the newness of the Penn 
Central reorganization and the situation in Philadelphia 
that we were advised not to pursue it. 

¢) Weren't you, in fact, told that the 
Pennsylvania Court and the Pennsylvenia Trustees! counsel, 
namely, Mr. Blanchette, would oppose an application to 
resign because that would have involved substituting 


seventcen new Trustees and seventeen new counsel? 


A385 


Yas, sir. 


Lal 


r¢ 


I have one further question, -- 

THE COURT: What is your position now 
with respect to these bond issues of which they 
were formerly New York Central and of which you 
were indenture trustee? 

TH WITNESS: We have resigned from 
the Gold Bond iiortgage. 

TIGL: COURT: I know that, but what 
about the rest of them? 

THE WITNESS: Well, we have been 


Still attewpting to resign from those, and we 


have not been successful, 


( 


TIX] COURT: What position has been 
taken throughout with regard to the Now Havea 
position as to what is the security of its clain 
that is, the equitable lien and so forth. What 
position has been taken by Manufacturers Hanover? 
Do they now concede that the New Haven's claia 
is secured by an equitable lien or are they still 
contesting it? 

THE WITNESS: I think that was 
litigated and decided on appeal, wasn't it? 


BY MR. BADER: 


» 
. 


C;: 


8) bo you know what position is beinsa taken by 


* 
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Manufacturers Hanover as Trustee of the Penn Central 


¢ 


as to whether or not the New Haven Railroad Corporation 
has a lien upon the assets of the Penn Central that 
were formerly New fIlaven assets? Do you know? 
aA No. I don't know, I would have to ask 
counsel. 
Tie COURT: | Which ccunsel? 
Til WITNESS: Kelley, Drye. 
THE COURT: They're not here, are they? 
THE WITHESS: No. They're not, sir. - 
THE COURT: Is there any officer of 
the bank who knows what they were Joing, what position 


has been taken? 


( 


THe WITHMESS: oWell) LT assume that 


yi 


: iE 
: é 


it's consistent with the position that was taken 
on appeal. 
BADER : 

he bo you know whether there bas been any 

litigation? Ate you aware of any litigation in which 
fA, 

the Trustecs bf the Penn Central, that is to say, 
oa Trustee of the Penn Central has taken 
a position since the appeal, since Jucye Anderson's 
order of 19717 


A ,'@ not, 


nea further questions, 


zy 


« * “ 2 aS s é ; = 
2 Ps 
? : 


C 


( 


€ 
\ 


PRR .. 


Tite, COURT: Well, Lf wonder Lf you 
could find out about that. 

MR, BADER: Your Honor, until this 
monent I was not aware that the indenture trustees 
in the Penn Central had been active in that 
litigation since the litigation that immediately 
followed our resignation, that is, the appeal 
to the Seconi Circuit. 

TIE CONT: Well, they're still 
indenture trustees for old New York Central bonds, 
X take it. 

MR, BADER: And I have no doubt, sir, 
in their capacity as indenture trustees, if the 
issuc arose, Kelley, Drye would take the position 
that New Haven is not a secured creditor of the 
Penn Central as to these stock, but I don't know 
that the issue has arisen. 


TMZ COURT: All richt, 


RECROSS EXAHINATION 
BY PROFCSSOR MOORC: 

42 Mr. Byrne, were you advised whether or not 
you could petition Judge Anderson and Judge Fullam to 
have special counsel. or special trustee appointed? 


MR. EADAR: Could I hear the question? 


31 
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(The previous question was read 
back by the Reporter.) 


MR. BADER: Could we fix this as to 


-KOPESSOR MOORE: Any time, 

MR. BADER: Woll, I think the only 
real issue is between July 1 and August 10, and 
I don't think it would have been feasible then -- 
I think it's pertinent what tiue we are talking 
about. 

THI COURT: Well, I think it's a 
Proper question as far as any timo after the 
Penn Central went ints bankruptcy. From then 
to the present. At any time there was no petition 
to me that YF recollect with regard to them. 

THE WITNESS: No, sir. 

THE COURT: (Ard, of course, I would 
have .o atthority over them becuuse they're all 
New York Central bonds, and I take it that would 
come before Judge Fullam in the Eastern District 
of Peansylvania. 


The WITNESS: And I answer your question 


THE COURT: Was a petition made to his 


relative ty the aopointwent of substitute trustce -- 


| 


A3 80a 


Tl: WITNESS: Wo, sir. 


€ 


THE COUNT: -- special master or 
anything of that sort to fill in where you felt 
you should resign or at least your Chairman of 
the Board should decide? 


Tua WITNESS: No special, no. 


Ti: COURT: Was anything done outside 
of the contacting the 62 banks with a view to 
asking them to step in as indenture trustee? 

Was anything else done? 
Thi WITNESS: No. There wasn't. 
TIX! COURT: You didn't take the issue 


Mp With the Court at all? 


( 


Til WLTNLGS: oa. 

THE COURT: Wheo you found they 
wouldn't take it, you couldn't find any bank to 
take it, you just kept on going? I mean the 
hianufacturers ar: still actiny as indenture 
trustee -- 

2 WITNESS: Yes. 

Tle CWRTs -- for those bonds? 

THe WITRESS:.  xYos. 

MR, GADER: May I ask the witness one 


wore question? 


C) 


pn ee 


") 
‘ 
| a 


e 
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BY HR. BADEN: 

QQ Is it Ilanufacturers' view that having 
resigned the New Ilaven indenture there is now a conflict 
of interest in which Ilanufacturers Hanover is involved? 

A No. 

Mm. GADER: Thank you, 

Ti: COURT: That is a cather profound 
question. 

hi. SELOiS:. cay DT inquire, if Your 
lionor pleaser For the record, wy name is 


Jacob Db. Zeldes, a successor indenture trustee. 


UNM NAT ION 
ZELDES: 
Q Me. Byrne, there was one question 
Judge Anderson asked you and I wasn't sure whether or 
not you answered it. ie suid "Do you often do that 
with respect tv hiring separate counsel to take 
conflicting positions in matters?" Can you answer that? 
A Well, to the extent thet we don't ordinarily 
have o Situation like this, I would bave to say no 
because we don't often have a conflictiny situation. 
This was an involuntary situation. 
Se AS I understind it, the bank as a trustee 


Cawe to the cunclusicn thal tucy could ins: lute the 


= J 
‘ 


: : . Bee < . 


( 


( 
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problem by hiring two scparate counsel; is that correct? 

A Yes. 

Q And did you receive ihe permission or the 
consent of either this Court or the Keorganization Court 
in Pennsylvania to approve that insulation theory that 
you adopted? 

A No. We did not. 

bd Now, can you tell we, please, who the officials 
were in the bank who dvcalt with tiie iawyers in the 
various states? Were there wany people involved? 

A Many people, yes, Sir. 

Q And were those the people that also dealt with 
Kelley, bryce, Newhall and Cornelius, the fira that you 
hired in connection with the Penn Central? 

A Yes, Sir. 

W Now, can you tell us when you first retained 
Kelley, Drye to advise the hanuficturers touas in this 
matters 

A Keliey, Drye represented the Corporate Trust 


Department beginning in 1961 at the tiwe of the merger. 


It hau previously represented the ilbouver Bunk. Simpson, 


Thacher and Bartlett bud representec sanudecturers Trust 
Company and since the Railroad was in reorganization at 
the time of the merger, we continued and retained 


Sispson, Thacher tu ropeescut us -- tu continue 


“ 


ag 
L 
F 
? 
i 
= | 
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a rae - . 
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( 


representing us in the New Ilsven mutter. 

re) I noticed in your Petition to withdraw in 
this case as trustee in 1971 you quoted the indenture 
instrument as saying that the successor should be a 
Corporate Trustee, if possible. Did you take any steps 
to secure the services or any individual with respect 
to the Penn Centra! situstion to replace you? 

A We have not. No, sir. 

QQ AS a tiattar of fact, in cunneection with this 
estate, the New llaven estate, did you take any steps 
with respect to securing the services of an individual 
Successor indenture trustce or wis that done by the 
court to your knowledge? 

A With the court's help we obtained a successor, 

Q Did the initiation come from the court or 
the bank with respect to finding an individual? 

ht. QOL: I think that may be a dual 
question, 
THE WITNESS: Initially, we approached 
the court. 
BY 8. CLOGS: 

ro) ‘wy gucstion was -- I'u serry. Perhaps I 

didn't make it clear. Excuse ac, Mr . Byrne. 
to approaching the court, did the 


bank seek cut any intivicuals watis t-spect to replacing 


s 
you in the New ilaven estate? A3 93 


C 


A 


QQ Now, you mentioned that you received, I 
believe you said on direct examination, the advice of 
counsel concerning the insulation theory. Was this 
advice given to you by your attorneys in this proceeding 
or in the Penn Central proceeding or in both proceedings? 

MR. Biweks I don't believe that was 

the witness’ testiuony. Tne witness! testimony 

Was that he was advised from hig counsel they 

could not withdraw from the trust at that time. 


Thi: COURT: Was there a general 


* ’ 


¢ 


discussian with your counsel, that is, Mr. McAfee 
and his tirw with respect toa representation by 
Kelley, Drye on the issue that was coming up on 
the -- 

Tia WEtNioo: Well, you see, at that 
time we were represented by Kelley, Drye in the 
Central wortgages, anJ we were represented by 
Simpson, Thacher on the New Haven, and it was a 
cuntinuing situation. 

atic CULT: Aelivy, evye cane up to the 
New Haven hearing? 


THe WITNESS: kight. 


C 


dim iM LS tw, Was Laat taken up 


2 to - 
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with Simpson, Thacher's firma before they came? 


( 


I mean ay understanding has been that they were 
as astonished as others. 

TH WITNESS: I personally don't 
recall any other conversation to that effect. 

TIM COURT: There certainly was no 
round robin on this thing between the counsel 
under the cglis of the Manufacturers Hanover 
Trust Company. 

TNE WITNDSS: No, sir, 

THE COURT: As far as you know, you 


treated them as ontir:ly separate counsel for 


entirely separate purposes? 


( 


TUC VATHESS: Yas, eir. 


% 


THE COURT: And it was your thought 
in so doing that you insulated yourself from avy 
disqualification in s« doing? 

it SITRESS: Yas, 
BY MR, ZELDES: 
6) One of the points you uentioned on direct 


to Mr. Rader was that vou in setting the fee as you did 


: : 2 
2 Pos 


as trustee, you wer: concerned with the novelty of the 
issues involved. I assume, therefore, when you came 


upon this insulation theory, you consulted counsel on 


( 


this theory; is that 
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Tis COURT s Mich counsel? 
THE WITNESS: ll, we have talked to 
each counsel saparatcly. 
BY tf. ZELDES: 

$2 And did they both -- I'a surry, Your Honor. 

ti COURT: Go ahead, 

4) When you consulted with both of these counsel 
Separately, did thoy give ycu the sam advice with 
respect to the insulction theory? 

A It's the best we could do, yes. 

sy But they both gave you the same advice; is 


Gorecet? 


( 


A Yes, 


Q Were any of these advices given to you in 


writing? 


A I woulu say ao. To wy knowledge, no. 

f Now, in connection with the present situation 
affecting the reorganization, is it fair to say that at 
this tiue your bank is takiny a position hostile to 
Mr, Suith's position in sttcupting tv secure the 


New Haven estate with respect to the assets of the 


Cae” Shes 


lata 


Penn Central? 


A I am not aware of our tchiing a position at 


( 


thie point. We Barve taken our position, 


 ¥ 


7 ¥ }? 
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Well, have you abandoned that position? 

10. We have not abanioned that position. 

And you are still maintaining that position 

as any dispute between the two estates? 

As far as I an aware, 

Now, in the papers subnitted there is some 
reference to your arrangjeucnt with your lawyers in 
this proceeding as tc their couwpensation, Is there a 
written docuuent with respcct to that? 

'®, GADER: Mo, Your Honor. 

THE WITNESS: No. I don't believe so, 

TIE COURT: fs 1 understand it, you paid 
then what, $01,600 which ucy be cecoverable if 
Payments are wade to cover attorney's fees. 


Ti: WITNESS: Yes, sir. We advanced 


You understand that? 
S WltiieoGs: Yoo, 
COURT: You understand it that way? 
Yes, sir. 
Aa I wis: stating the 
e.idence, Mr. Bader? 
MR, BADER: It may be irrecoverable? 


TH COURT: No. I didn't say 


irrecoverable. Sela teuld be cucevecable by 


ri ‘ 


¢ 
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the blanufacturers frow counsel, 

bR. GADLEK:s Yes, Your Honor. I would 
add one thing. ‘Je de have a moral right to look 
to the bank to look to recovery. We don't have 
any legal right. 

BY #6. ZELDES:; 

| With respect tou whet bx. Bader just said, is 
it your understanding if fur sowe reason the Court 
doesa't compensate your louwyers in this proceeding the 
bank will have tu aeke that payment? 

MR. BACER: I think in view of the 
point I wade, Your tiwacr, it is un aubiguous 
gucstlon, 

BY bR. ZELDES: 

8) Let me ask yuu this then. What is the bank's 
understanding with respect to compensation for your 
lawyers in this proccedia, in the cvent that the Court 

‘Should not award any out co. tie estate? 
A Well, I think we would then discuss it. 
Par don? 


“ I think then wu tuuld Giscusy it. We have 


not reached an agrecmout ocr an understanding on that 


point. I think this would be -- 
2 Do you ogr.c with the statcwent that your 


lawyer just wade tint you acc unser a woral obligation 


to pay thew ir that occurs? 


€ 


A I think we would. 
THE COURT, You would what, have the 
obligation cr would pay thea? 
THi: WITNESS: We would pay then. 
MR, ZELDES: May I just have a moment, 
Your Honor? 
t COURT: Cortainly. 
BY MR. ZELDES: 
Q In the opening part of your direct testimony, 
Mr. Byrne, you mentioned that yor considered that 
because of your primary position on the mortgage that 
you, the Bank collectively, had the primary obligation 


in this estate to secure the asscts and to obtain a 


cs 


beneficial result for this estate; is that your 
position? 
A Yes, sir. 
Q And would you think that that position was 
wore of an obligation than on the junion lien holders 
in the case? 
A I think so. 
MM, ZeLDES: I have no further questions, 
if Your Honor please. 


Tih COURT: Very well. Anybody else? 


( 


ik, UADENs Muy Lt ask one question, 
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Your tknor? 


THO CoUKT: Certainly. 


ReUIkecCl CrXAUL MATIN 
BY rit, BOL: 

QQ You were asked it you had received the 
Bpproval of the Court, buth Courts tefore when you 
ceureseated Manufacturers through Kelley, rye aad 
Siupson, Tuacher taking auother? 5 it a fact, 

Mr. Byrne, the cxisteuce os that conflict was disclosed 
to soth Courts? 

A 7? Wad. 

bd DO you knuls of auy obiectiou having been 
interposed at the taue of the riliny oi those papers 
by ay party? 

A NO; S426 

hte WLKs  Laans you. 

Vous Wis aaybudy clser I guess you 
way step down. 

Tie WITwkos: Thank you. 

Thas SUE 3 dulyous clsu wish tu be 
heart? 

Wh, GADin: TI think that concludes the 

sides Slus Of tue Neariuy, Your Honor. I 


wid’ © inked west bet k bach ab: 


¢ 4 
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THE COURT: Anyone else have any 
evidence to offer? 
MR. BROADLEY: Your Honor, I am 
John Broadley from the Department of Justice. I'm 
sorry we were latc, but we were in court in 
New York this morning. I don't have any evidence, 
but the reason we came up here was to bring to 
the Court's attention the fact that the Secretary 
of Transportation has dctermined to seek a 
mandatory legislation to the -- 
THz COURT: Who is seeking this? 
I®. BROADLEY: The Secretary of 
Transportation. 
“THE COURT: Ol, J. 6ee. 
MR. RBROADLEY: To return the 
jurisdiction over the compciusation matters to 
the Inter-State Joumerce Conmission. We have a 
Motion For Leave to file Meuorandun on amount of 
time and a Memorandus which sets forth the text 
of the Seerctory's pronosed legislation. It is 


hoped that the Avendnaut can be p~dded onto an 


fmtrak Inpravenent Bill which has already been 


reported out by both the Senate Committee and the 
Mouse Intar-Stste and Foreign Comuerce Committee. 
It is expecied that the resolution of the Amtrak 


. 


C 


( 
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matter will occur within the next four to five 
weeks and, hopefully, the resolution of the 
Secretary's proposed amendment would occur within 
that tine. 

We thought it proper to bring to the 
Court's attention and also to the attention of the 
parties in this proceeding the fact that a posible 
change in the jurisdictional framework for this 
type of determination could occur within the near 
future, and if Your Honor would like, I could give 
Your Honor a copy of the Memorandum imuediately. 

We haven't yet filed it with the Clerk. 

THE COURT: Very well. 

MR. BROADLEY: (iiands document) 

MR, BADER: Your Honor, I will object 
to the receipt of this material both on the grounds 
that it is out of time and elso on the ground 
that it is irrelevant and iumaterial. 

MR, POLLACK: I will join in that 
objection, Your Honor. 

HK. STANTON: So will we, Your. ifonor, 
with the submissiun that the Court must decide 
the Petitions under the present law, not on the 


forecast as to the future course of statutory 


proceedings. 


oS) 
— 


C 


is no such lew passed at the present time. As 
I understand you, a committee of what, both the 
tlouse and Senate’? 


MK, BKOACLEY: Committees have 


A4tno2 
Til COURT: Well, of course, there 
Til. COURT: Hut 1 mean does it | 
contain a provision that jurisdiction over 


compensation watters should be passed upon by 


the 1.C.C.?7? 


MR. BROADLEY: No. It doesn't, 


6 reported out the Amtrak awendatory legislation, . 


a 14 


12 Your Honor. They are seeking a floor amendment 
13 in the Senate. 
wa : 
THE COURT: Well, as it stands now, ~~ 
15 ‘ of course, the law is the way it was when the 


me 


< peceaber Act was passed or whatever the date of 


the Act is. 


MR, GROADI LY: Yes, Your ilonor, 


change in the law. 


MR. SROALLLY: bere is no change in 


"| THE COURT: So, actually, there is no 
| the law, but we thought we ought to bring to 

| 

your attention the possibility. 


24 THE COURT: They are making an 


C 


t 
25 | effort to have « changes 
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MC. SKOALLLY: Yes, Your Honor. 

Thk C.UnT: maybe sowe others are 
trying to change it some other way. 

PROFESSOR MOORE: At the last 
proceeding we had it was my understanding the 
Inter-State Commerce Commission had acceded 
completely tc your jurisdiction, making no 
objection. 

TUE COURT: They so stated. 

MR. KAPLAN: May I be heard on that 
point, Your tlonor? 

THE COURT: Yes. Who are you? 

Mi. KAPLAN: My name is Kenneth Kaplan. 
I represent the Inter-State Commerce Commission. 

We were advised by the Department of Transportation 
yesterday that they would make this presentation 
here this morning. 

The Comaission itself has not had the 
opportunity to be informed of the proposed 
legislation, has not seen it, anid has not commented 
in any way at the present time. tlowever, we would 
ask the Court along with the Depsertment of 
Transportation and the Department of Justice to 
stay its action here on these petitions until 


Such tiwe as the oonoress does have an opportunity 


C 
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to act on this legislation and, in effect, keep 
it status quo until such time as legislation is 
acted on either for or against. 

THE CUURT: I take it this is only 
being sought by the Inter-State Commerce Commission? 

ME. KAPLAN: No, sir. This is act 
being sponsored by the Inter-State Commerce 
Commission. We are just an interested party. 

MR. BADER: May I inquire as to who 
authorized the Inter-State Commerce counsel to 
seek a stay here without papers? 

MZ. KAPLAN: My only purpose here this 
worning is to keep it status quo until such tise 
as Congregs does act. 

THE COURT: Of course, there are all 
sorts of bills Congress is pulling and holding 
with an infinite nuwber of conflicting interests 
in this railroad fielu. It's about as mixed as 
it could possibly be and it doesn't seem to ae 
that it’ is necessarily going to come to rest in 
three or four weeks. After all, these people 
have waited a lony time, and I really see no 
justification for attempting to stay the proceedings 
of the Court. You can't tell when it would ever 


Come to rest and by the tiwe that time is almost 


« 48 
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up, I suppose other propositions come in and if 


the Court is going to have to continue to hop, 


3 

skip and jump according to proposed legislation, 
4 

why, we would be in the position of a twirling 
5 


dervish most of the time. I' will deny the stay. 


MR, KAPLAN: Thank you, Your Honor. 


Tiii COURT: Anybody else have anything 


on which they wish to be heard? 
(No response, ) 


THZ COURT; Well, I think if the . 


Court has nothing further and no one has anything, 
would you like to be heard, ir. Migdal? 


MR. MIGDAL: Your Honor, I thought 


that we were going to have a chance to make souwe 


- Closing appeal on the basis of the briefs that 
ig had been submitted, and I would like to Say 

| 
17 


something with respect to the legal pointes in 


the matter. 


THE COURT: Very well, Go right ahead. 


WR. MIGDAL: If it igs permissible at 


this time? 


| THE COURT: Certainly. 
f 


MR. MIGCAL: There has been an 


24 


enorgous amount of labor in this case, and I feel 
25 


| 
H that the benerits to the estate have been plainly 
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$O great -- 


4 


Tiki COUKT: Of course, I haven't got 
much money yet, Mr. Migdal. 

M2, MIGDAL: I believe that that is 
not the simple way or the proper way to look at it. 

Tif: COURT: Well, I realize argument 
hes been made and there is much in it and, of 
course, this Circuit has gone quite a way to hold 
that as far as attorneys, the expenses of the 
Trustee for attorney services follow somewhat a 
different approach, On the other hand, it is 


one factor that I think all courts have recognized 


~~ 


may be considered. 


( 


mR. MIGDAL: I think that is a factor 


that may b@ considered, Your Honor. I surely 


believe the question of benefit to the estate 


~e 
™ 


is a factor that the Court may consider, 

It must be recognized in this case 
that one of the benefits has to do with the ability 
of the trustee in this case to argue that the 
Claiw of the New Hlaveon is indeed in the Peon 
Central reorganization a secured claim. Part 


of the expense that the Trustee points to in his 


\ 


continuing Operations has to do with his need 


( 


to press that point. The puiut that would not be 
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1 
, available except with respect to the limited 
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number of bonds issued, the 23 million face value 
of bonds issued would not be available to the 
Trustee in this case. Your Honor has already 
ruled once that there was an equitable lien for 
the balance, and I believe that the possibility 
that Your Honor had occasion to rule on that 
question in the first instance was because of 
Work that these petitioners or some of them did. 
There is today an equitable lien in- 
determinate in amwount and duration that was found 


by Judge Fullam in the Second Circuit when it was 


mame HE Ee EE EE EE 
wn 


held that Your Honor should not have Issued the 


( 


equitable lien on the ground that the more 


appropriate jurisdiction was in Judge Fullam's 


14 
ie court. It wade no comment there and it specifically 
pointed out that it was not Saying that the 
equitable lien was not appropriate, 
I think that if you review some of 
the things that these petitioners did that at 
any time at all relate tu the question of the 
improvewent of the neture of the form of the 
security, what was accomplished, for example, in 


respect ?of the receipt of the income from the 


“rand Central Tecwinal prov cety, the assistance 
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that was given to the estate in respect of the 


contribution to the losses. You had a very 
substantial fy a! dollars which has already 
been received at bothers me is the devaluation 


as I feel of our cintribution. The Trustee finds 
that to be in the range of 20 millions of dollars, 
and we have argued in our brief that it should be 
a good deal more. But that there was a substantial 
benefit no one argues. 

It seews to ue that once it is 
conceded as it is in these papers that there was 
a substantial benefit to the estate, at that 
point the teaching of kinell (sic) is that you 
Should start witii the tiae the attorneys devoted 
to the proceeding and that they should be paid in 
the first instance in accordance with a large 
number of factors, but the time charge is the 
principal factor, and the way the petitioners 
stand before this Court, all of the petitioners 
have sought their time in the first instance. Two 
of the petitioners, Siwpson, Thacher and ourselves 
have suggested that when you consider all the 
other factors in the case an appropriate premium 
should be paid. 


In wur own situsaiion, for example, we 


j 
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have waited wany, wony years for payaent. We have 
been obliged to advance great expenses, $47,000 
of expenses, necessary expenses in connection 
with the printing of briefs, travel, and so forth. 
Under those circunstances, the 
contingency factor is a proper consideration, and 
we have called the Court's attention to the cases 
on that score, What I would hope is that the 
Court will not perwit, as I feel happens in the 
Trustee's statement, will not permit a confusion 
between the cash stringency of an estate and the 
awount of the award to be confused. The amount 
of the award, it seems to we, is one thing, and 
the time in which it is paid, the period over 
which it is paid, the amounts in which it is paid 
frow time to time, that represents a separate 
question, Handles in that way it would make it 
possible not to use the uncertainties of this 
mouent, the desire on the part of the Trustee to 
know finally exactly what the estate owes for 
these services, to permit the working of a great 
injustice for if, indeed, these expenditures which 
the Trustee contemplates over a long period of 
time for the purpose of affecting the security 


claim of the Now tlavea Come ta pass, then what 


C 


» A41g 
you wi}l have is an estate which ought to be 
able to meet 100 cents on the dollar of the First 
Mortgage Kondholders' claim, and that seems to we 
also has to do with the special right to some 
premiua. 

Simpson, Thacher and we represent the 
First Mortgage Bondholders' joan and, thetefore, 
whatever is paid from that fund on the assumption 
that there will surely be enough to take care now 
of the adwinistration claims, all of that payaent 
will be made by the clients we served. 

The only question then is what is a 
fair paywent? In that connection I would ask the 
Court to recall that it was in the nature of the 
agreement signed by the Trustees of the New Haven 
and Penn Central that they were not to question 
the fairness so: the terms of that agreement. 
Therefore, we had two act -- counsel had to act if 
the estate was to be protected because the 
Trustee could not act. This is not a criticism 
of the Trustes. te concede that there was a 
foundation frow which we operated, but we were 
there as special counsel to the estate nevertheless 
working on a contingency arrangement, nevertheless 


waiting for yours to be paid, nevertheless 


» 
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advancing our own disbursements. 

Under those circumstances, the time 
Starts out as the minimum to which we are entitled 
in the same way as any special counsel employed 
by the Trustee. There is a difference. That 
special counse!] acting for the estate was paid 
regularly as his time eed: Sometimes he had 
to wait as much as a year, but in any event, there 
was no question in anyone's mind the special 
counsel was to be paid, and I say that in the 
circumstances of this case, we were that sp cial 
counsel with respect to the fairness of the terms 
of the agreement. 

I am hopeful that the Court will 
promptly decide this matter, and I am very upset 
by the applications made on behalf of the United 
States and the coumission. I think the Commission's 
presence in this instance is especially unfortunate 
since the Commission had written to us saying that 
they were not going to be present at this point. 
They were going to take no position at this hearing. 
This represents change in position without any 
announcement to us in advance that they were going 


to make such a chanye. 


There is one oth:r small point that I 
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feel I must call to the Court's attention. There 
is in the Trustee's statement a footnote to one 
small portion of the list of hours spent by 
attorneys at Migdal, Tenney, Glass and Pollack, 
That concerns the nots that there was a iaw clerk 
who spent a certain number of hours working on 
this case. I have not understood the significance 
of the footnote, but I should like simply to say 
the following about it. That man would normally 
have been lumped with the associates in the 
ordinary petition. He was an Assistant Professor 
of Rconomics at the Columbia Business School, and 
he had graduated and he was waiting to be admitted. 
At the time that we did the application, at the 
time we had done these forms we wanted in no way 
to have it later be asserted that he had perhaps 
Seemed to be charging for time as an attorney when 
he was not yet an attorney. The whole amount of 
that charge is something around $5100. 

THE COURT: What did he get an hour? 

MR, MIGDAL: I think wa charged $35 
an hour. I think the whole anount at that time 
was $5000, 

THE COURT: I just roughly computed 


that. this is wnat a Federal Judge is worth 


Aa 13 


“CCording to the Executive tranch and the 


ee 
 ¢ 


Legislative Branch of the United States Government. 
It runs about $18 an hour. 
[R. MIGDAL: Your loner, if I were 


to try to describe the overhead associated with 


‘4 


hy 


that $35 an hour which is borne by the General 
Treasury or borne by us, you would see that 


there is no great profit in $35 an hour, 


THE COURT: Well, don't be concerned 
about my reference to the stiute of the Judiciary 


because it has nothing to do with this, 


M. MIGDAL: I believe you are all 


? 


underpaid, 


( 


M2. KAPLAN: Your Honor, way I respond 
to the comment that was made? 

THE COURT: Well, I have already 
ruled om your motion, I don't think we need 


extraneous comments on the Situation, 


@ 


WR, STANTON: May I say a word, Your 
Honor, on behalf of the Trust Company? 

THE COURT: Yes. 

MR. STANTON: I will be very brief 
because of my awarencss that it would be very 
presumptuous for we to be anything else when the 


Court knows s0 wuch moce of the services that 


: 


Wore rendered on behalr of the Harlem River 
Division Bondholders in this proceeding than I 
do, 

I would like to refer only then not 
to the full range of services set forth in the 
Petition, but to Your Honor's comuent to Mr. Migdal 
that the estate has not yet received much money 
as a result of those services, and as pointed out 
in our reply brief as elsewhere, one of the 
significant services really menorable in the whole 
course of this proceeding it secmas to me is the 
obtaining of the assumption by the Penn Central 
of the Harlem River Division bonds. That was 
accomplished by the Trust Company over the 
stubborn opposition of the Penn Central Trustees 
and with no support by the New Haven Trustee, and 
I would hasten to say that the reasons why the 
New Haven Trustee could render no support to us 
in that endeavor are understandable and respectable, 
but it left us serving substantially alone in that 
respect, and the result was to relieve the estate 
at once in 1968 of its whole obligation on those 
bonds including accumulated unpaid interest in 
an amount roughly a little over 8.8 million dollars. 


Now, that we subswit staading alone is not 
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only a concrete and unarguable benefit, the 
assumption of thsi obligation of the estate by 
another entity on the estate's behalf, but in fact, 
since the New Haven Trustee would if the assumption 
hadn't occurred, would otherwise have received the 
8.8 million dollars in the form of Penn Central 
securities, The magnitude of the benefit for the 
estate increased when the Penn Central went into 
reorganization, and Y would trust that Your Honor 
will not overlook the scope of that form of money 
received by the estate. 

THE COURT: That is quite a complicated 
concept. It rewinds me of Professor Hofell's (sic) 
concept of a beneficial liability. 

MR. STANTON: The reduction of the 
liability, Your Honor, is always a pleasure under 
Hofell in analysis or any other, 

THE COURT: Thank you. Mr. Bader. 

MR. BADER: Out of concern for ay 
vocal cords, if not your ears, Your Honor, I will 
be brief. 

Your Honor, the bearers of these 
petitions have done what they have done. It is 
now for you to decide what those services were 


worth, how they should be cowpensated. I don't 
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ha 1e': 
think there is any dispute here that the services 
have been valid or that there should, in fact, be 
reiwbursewont. 

We have tried in our papers to assist 
you in the analysis of how cowpensation should be 
calculated. That is to say, our compensation. We 
don't presume to set the compensaticn of others. 

We tried also to indicate to you how 
we weasure the wagnitude of the effort, how we 
measure the genuine magnitude of the victory. We 
have by no weans meant to discount the problems 
of delivery of the victory, and I think we have 
proposed to Your Honor an analysis which supports 
the application. I have no intention, Your Honor, 
to get into any sort of comparison or contrast of 
worth. I think I have said this case has been 
one of the wost thoroughly enjoyable for me in ay 
professional career vecause it's involved a 
cooperative effort on all sides involving a number 
of very fine people, and I'm grateful for that 
experience. I think the estate benefited in an 
enorgous way in the fact that we did work together 
so well. 

I do think, Your Honor, that although 


the Trustee raises sowe reservations that there 
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is sufficient evidence in the record for Your Honor 
to make a final evaluation and a final determination, 
and I would urge Your Honor to do go. 

I am almost tempted to say and I think 
I will say, Your iionor, in view of the ping-pong 
gawe that seems to be going on in Congress, I 
would urge you to Jo so ina hurry. 

I would like to turn now, Your Honor, 
to a questivun which I did not prepare to argue 
here this morning, at least formally. That is the 
question of conflict of interest that has been 
raised here nut for the first tine. I, frankly, 
had hoped, Your Honour, that the proposal contained 


in our reply brief in the footnote at page 28 


Should have obviated that issue because it seens 


to we that the issue was limited in time, at least 
-imited in tiwe as to the services for which we 
scught relwbursewent. I don't think there is any 
Claim that it expands outside of the period 

June 21, 1970 through whenever it was we resigned, 
and the services, to be blunt, Your Honor, after 
the submission, the final subaission of papers in 
about February of '71 were, essentially, clerical 
even on the part ef counse!]. All we were Going 


WAS Preparing au application to resign. I find, 
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however, that in the interest of certainly ay 


C 


client, if no one else, it is incumbent on ue to 
comment on it. 

IT would like to call your mind back, 
Your Honor, to the period of time we were talking 
about. The bankruptcy occurred on the 21st of 
June, 1970. It was a Sunday. I remember being at 
& meeting in Trustea Smith's office on the 29th 
of June when one of the attorneys from our 
Washington office called to read a Supreme Court 
decision. I must admit, Your Honor, and particularly 
in the conversation that followed my expectation, 


and I think perhaps Mr. Burton (sic) reflected it 
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here, that there would be a hiatal period. There 
was conversation at that time indicating that the 
Commerce Commission was going to take this case, 
they probably were going to hold Mew Haven on 
reuand until the Penn Central was sent to therm. 

I would say in fairness to the bank that the bank 
was focusing on the new and very suddenness of the 
problem that it had. There was, as the testimony 


has indicated, a decision immediately that we had 


to get out, get out as soon as possible. There 


Was also a recodunition almost simultancously that 


( 


we siaply couldn't walk away. To me, at least, 


e 


at 
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there were a nuwber of surprises. 

The first surprise was the indication 
we had that Your Honor was going to frame an order 
on remand. I had not contewplated that, and if 
Your Honor will recall, we were given six questions. 
They were vitally important questions and they 
had to be answered. We advised the bank of the 
position we were going to take. We were told to 
go ahead and make it as vigorously as we could. 

I don't think Manufacturers deserves any credit 
for that. Any Trustee of New Haven was going to 
take the position on the equitable lien we took, 
and similarly, any Trustee, any representative 
of the Penn Central interest was going to take 
the opposite position and plenty of thea did, 
Your Honor. This was a question of law, and the 
bank had really no choice in the matter. 

It has been suggested here that special 
Trustee could have been requested. I think it 
probably could have, but not in the time frame 
you are talking about here. We had to frame 
answers, and as I say, they were legal answers. 

To be blunt, Your Honor, I don't think that our 
services, in saying to you there should have been 


an equitable licen, were essential because those 
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Sane positions were asserted by the Trustee rt 
reorganization who had the principal responsibility, 
and there was no longer the conflict or the 
differences of opinicn that made it necessary for 
the bank to act against the reorgunization Trustee, 
and there were other counsel representing New Haven 
interests. 

Similarly, I don't know whether it 
Was necessary for Penn Central Trustee, the 
Manufacturers Gold Bond Mortgage interest to have 
asserted a special position. 

There was one thing, however, Your 
Honor, and it seemed to me that it aloost compelled 
the situation that existed. There was one thing 
they knew about it that nobody else knew. That 
is to say, Kelley, Drye. That was the Gold Bond. 
There was one thing we knew about it and probably 
nobody else had known because we had taken it as 
one of the strings in our band, and that was the 
Biltmore issue in the Grand Central Terminal 
property. Thet was one thing we had something to 
offer on that perhaps in a degree that no one else 
did, and the Gold Bond rights was one thing 
Kelley, brye had sonething to ofier on that perhaps 


nobody else could offer, 
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I think under the circumstances, Your 
Honor, I have used before the analogy where you 
find the drunk in the street and you have got to 
at least make s.re he acts to the sidewalk, but I 
think we were facod with the necessity of acting. 
We recognized tho danaers involved in acting, and 
we also reecoqnized, and I think this is the 
compstlina thioy. the grave dangers in not acting, 
the failure of franuciary rosponsibility in not 
represcoting thse assets on both sides, 

1 nave nothing really to add, Your Honor. 
I think. we aid the best we could. We did not 
devite this is.u.. 4g. wos tlras: upen we. If we 
were wrong, 1 anolonize,. 

TIL COURT: Anybody else wish to be 


heard? 


Viethen AC Ss  Yuur Honor, we want 


ava baste otty oa our stetenent of position. 


I want to call attention only to a few things and 
st the very beqraning to ommhasize what we have 
Suid in our sthtcucs ' 2d nat we do 
Peewunivd Met chanel ior : gc titioners have 
rendered a benctit to the estate that is now 
compensable, and 1 would hone that there would be 


NY unpeoeced ugle, in the decision of this case. 


( 
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At the Saue time, there are some troublesome points. 
I don't want to regurgitate the problems of the 
conflict of interest, but it is a troublesome point 
So far as Manufacturers is concerned. It could 
have been done a different way, I'm sure. Maybe 
it wasn't necessary, but the courts, had they been 
approached, could have appointed something in the 
nature of a guardian ad litem to take care of the 
interest that was being taken care of by Kelley, 
Drye. 

But I am troubled by the fact that, 
putting it rather bluntiyv, Manufacturers ran out 
on the New Haven. Now, in no way do we question 
the loyalty of Siapson, Thacher and Bartlett. In 
no way do we question their wholehearted loyalty. 
We cast no aspersion on the conflict of interest. 
It is true, I believe, it's too bad, but there is 
a very serious problem of duplicating services. 
It's true many of then were cooperative, but in a 
sense if you were free to so out and hire one 
Special counsel or two or three, you would hire 
no more than were needed to present the needed 
points of view. 

Now, the counsel n-cformed in this 


case notable services, the Trustees had laid the 


basis, the flour frou which they could go, and 


we 4re the first to suy that counsel rendered 
notable services to the estate, but 1 think it's 
almost inevitabl. that there are duplicating 
services here chi somehow oF other the Court igs 
qoiag to have te try and apportion an aggregate 
award, 

w, I tmink Manutactuzers! brief, 

e sugse.tion that on the problem 
or paying fer tuis, the Trustee could go to long 
term investment us against short term. It seems 
TO He, that 2h ge Cro levectt nts have workod 


wxtrenely woli ere ee u, aS high as 


( 


12 percent, but it's a problem that has to be 
weighed, I think, by the Trustee under the Court's 
instruction, 2 tom: tere GInvestuent could result 
dq.0 1oBSs to 11, See rather thea o gain in 
Felation to the siart tere investvent. 

how, I want to point out that the 
multiplier scens Vik. < bapny thoueht, and I just 
Pick Wy the tau. otiirers betot 5 on example, 
page 19, Pobelievea what you come out with on that 
multiplier there is that all persons, senior 
parttiers, tia. aetnore ont associates come out 


at uo Zate ote hoe on hour, wow, certainly, 


“tt 


( 


( 


( 


there is in this inflation, dollars aren't worth 
what they used to be, but Your Honor may recall 
that you invited these gentlemen to file fee 
applications as far back as 1969 when a dollar was 
worth a good deal wore than it is now. 

And I would like to make one or two 


small comments on United States Trust. The Trustee 


-laid the basis in the Purchase Agreement. 


Section 62 provided that if Penn Central exercised 
its option to assume the bond, that is, the 
Harlem River Bond, the amount of new bond to be 
issued to the debtor's trustees would be reduced 
pro tanto. Counsel is guite right in saying that 
that did not require Penn Central to assume those 
bonds, but the Trustees had laid the basis for 
the assumption. 

I also point to a benefit of the 
estate wherein the Trustees retircd -- that is, 
the United States Trust, indenture trustee under 
the Harlem Division Mortgage, retired $1,115,000 
of bonds for approximately $678,000. Assuming 
that he could properly go into the open market 
and buy those bonds, he certainly did a service, 
but it was a service that was easily performed 


and perhaps wuch easier than the benefit would 


i 


i 
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indicate. 

But aside from some little criticism 
like that, I personally want to say that counsel 
throughout this long litigation have rendered 
great benctits and it has been a pleasure to work 
with them, 

THE COURT: Thank you. 

-MR, ZELDES: May it please the Court, 
prior to giving my observations and position, if 
I may, I would like to read to the Court the 
position that Mr. Iannotti has taken in the matter. 
Hie was out of town today and Mr. Schloss was 
scheduled to come here and had an emergency and 
is now in the Emergency Room of Grace New Haven 
Hospital with a burn situation. So otherwise, he 
would have been here. Mr. Schloss called me this 
morning and asked me to read to you the position 
that "I, Mr. Iannotti, agree with the general 
principles in the Trustee's belief and feel that 
the Trustee and the Judge have first hand knowledge 
of the services rendered. The issue is one of 
reasonable compensation," 

It is Mr. Iannotti's position that 
the Court has su/ficient knowledge and information 


to make that decision. 


ey 
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If Your Honor please, with regard to 
fay own position, it is sowewhat different than 
that and probably falls into two different categories 
One would be in the nature of just some observations 
or perhaps some suggestions that aight be helpful 
to the Court, and I make this suggestion alswost 
reluctantly because I'm not gure of all the papers 
that have been filed in this regard. 

I believe that the petition, the 
master’ petition is for everyone except the United 
States Trust and Carter, Ledyard's were not served 
on us, and I have not received any reply briefs 
froti anyone except the United States Trust and 
Carter, Ledyard. Some of the comments I make 
may be covered in those papers. We did send someone 
to court some time agv to review the petitions 
that were on file, but it seems to me these 
comments and observations really tie in a little 
bit with what Mr. Migdal said in some respects. 

It seems to me it might be helpful 
for the Court to have a statement of the hourly 
rates that the applications are actually based on. 
That may be in the papers some place. In our 
examination we could not: readily find those. 


Thi. COURT; Did you have a reply on 


C 
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Manufacturers llanover? 

MR. ZELDES: No, Your Honor. That 
was not served on us. Perhaps all of this ig of 
no significance to Your Honor. We did not receive 
the Manufacturers Hanover cr the Chase written 
positions since the Trustees! brief, and it seems 
to me -- perhaps this is also repetitive and it 
may be there, but it seems to me in addition to 
what they're charging in the application, their 
Normal rates ought to be set forth for the years 
involved so that Your Honor has that information 
available, an Seems to me also, if Your Honor 
please, two comments wade by oar. Migdal, bear some 
comment, 

The notion of whether or not there 
should be a premium paid in excess of the fair 
hourly rate for the compensation. I would suggest 
that a premium is appropriete, Your Honor, when 
there is a contingency aspect to the matter, and 
before Your Honor could resolve that it might be 
helpful to know what the relationship with the 
lawyers and the banks involved as to whether or 
net they were to receive compensation in the event 
there was not compensation awarded by the Court. 


If there is such o situation, as the testimony 
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disclosed toJay in the case of one of the banks, 
then, of course, that limits or reduces the risk 
factor, an one of the main points in allowing a 
preaium I should imagine by the Court is to make 
certain that the compensation is sufficient so as 
to induce cowpetent counsel to undertake the 
representation of the client in the matter. That 
factor should be relevant I would iwagine in that 
regard, 
Mr. idodal did say one other thing 
that I think I should comment on. As I understood 
it, he said that the client who he served will pay 
the entire amount of the claimed fee. I think 
there is some question in that regard depending 
on the amount of the ultimate recovery in the case 
and, for example, if roughly speaking Mr. Tannotti's 
bonds have a valuc of, say, $75 million plus 
interest of $25 million, in the area of $100 million, 
and perhaps the full $134 uillion is recovered 
from the Penn Central, then it very well may be 
het the incowe mortgage bondlolders are paying 
and those are the people to whom I have an objection, 
On a wore specific point, 1f£ Your Honor 
Please, and again, sowewhat reluctantly, I take 


the position thst there should not be any 


L 
Ie 
i 
i 
i 
i 
i 
L 
r 
: 
i 
; 
i 
L 
; 
HL 
L 


CoupeusatLon to tin. 


A42 


PAA MO Lue Tewst. or) (heise 


counsel 49 tits tctter, and 1 rely primarily on 


Professor Jiure's 
16) Got OWL) Bie Es 
fer Ge 

th 26 the brves 
Woods Cause atid 
Case at pave 

LeoWe ro eth ele es 
2PUpFeMe Court 
lower court casu 
point, 

Hist wee 


which was tuliy 3 


the Court ccnusice 


shauld anly te 


Gre AUGGIN, We < 
burden Will buil, 
a substantial 1 
Dot which i 

POG CPCpy eos 

the real burden 
by the second t 


eis Ubek 


analysis of the Woods case which 
briLer at pear 
discusses what he refers 
litmerealizing dupact,.of the 
trecdeatizl bond Corporation 


Ji0He Of Cases are 


LOS. The va 


tne United Stites case and those 


which advance the liberalizing 


aqe 2b, 


dys oneated in the reorganization, 


thal the siturneys' allowance 
denied completely." 
‘uc Honor please, 
ultinate 
the event that there is 
the first 
nu cbligation 
be that 
fanuracturers is being paid 
nit wham I represent 


iat reluctance 


that 1 suggest thateSiwupsun, Ahechec shouldn't 
receive any compensation. 


I don't quarrel with Professor Moore's 


observations about their approach to this proceeding 
at all, and as you know, we weren't involved in 
there and we don't in any way cowa into the 
situation in those earlier periods, but in view 

of the testiwony today, it seeus to me that the 
Court hes a certain equitable function to perforw 

in setting these fees, and in view of the fact 

that the Manufacturers will pay Simpson, Thacher, 
that it would be inaporcpriate to vay it out of 


the estete when there is the »ussibllity that it 


( 


will be coming from the income mortgage people's 
pocket, 

I think that the Woods case stands 
for the proposition that there should be no 
conpensetion at cll anu not just the limited period 
that Mr. Bader mentioned. Therefore, so that the 
record is clear in that respect, he observed to 
you that no one was questioning anything other 
than thet lisciited period. It is wy position as 
the successor Trustee that I am questioning the 


entire fee for tmth the Panufacturecs Trust and 
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Siapea.., iv vlc end object to it on behalf of 
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ay client. 

If Your Honor please, one reason why 
I think it is perhaps appropriate to take this 
position is the testimony did disclose that both 
the lawyer for Manufacturers in this estate and 
the lawyers in the Penn Central Estate had some 
participation in what has been referred to as the 
insulation approach to handling the conflict, and 
I think in view of that that it is more appropriate 
to have Sinpson, Thacher receive the compensation 
that is fair except simply receive it from 
Manufacturers rather than from this estate. 

From time to time, if Your Honor please, 
we receive letters from bondholders saying "How 
gwuch are my bonds worth?", and it is a very 
difficult question to answer as you can imagine. 
But one thing I think does have sowe importance, 
and it is the manner in which these letters come 
in. Sometimes they might be in handwriting and 
in a script that would indicate to me that they 
are very elderly people who are probably relying 
on these to some extent as a retirement cushion. 
So when Your Honor is weighing the fact that the 
petitioners are sceking compensation, in view of 


the conflicting situation and in view of the 


( 
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evidence that was presented today which in some 
respects was, I think, somewhat startling, I think 
it is more appropriate to exercise your equitable 
powers and have the Manufacturers' lawyers in 
this proceeding look solely to Manufacturers for 
their compensation. 

With respect to the matters concerning 
the benefit of the estate, Your Honor, I take no 
position and rely on Professor Moore's comments 
Since he was faailiar with these proceedings 
throughout, and for all those reasons, if Your 
Honor please, I respectfully request that you 
act in accordance with our request. 

MR. MIGDAL: I am grateful to 
Professor Moore's statement for its recognition 
of the common efforts we all made even when we 
were opposed to one another to help this estate. 
It was a great pleasure fur all of us to serve 
and to serve with one another. I want, therefore, 
only to comment briefly on the question of 
duplication. 1 would like to read just a few 
Sentences from our brief because the question of 
duplication is a bothersome question. At page 16 
we Say: 


"The suggestion of duplication in 
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the Trustee's statement is unfortunate. For 


any of the petitioners to analyze with 


~ 
~ 


particularity its contribution or to challenge 


the claimed contribution of others would be 
time consuming, self congratulatory and surely 
suspect." 

And I believe thet that was the 
situation in which we found ourselves when the 
question of duplication arose. I think that 
the duplication, and we say so in the brief, is 
postulated and not at all proved in this record. 


Many things that each of us did separately sometimes 
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even where they on their face were unsuccessful 


( 


are not charged in any respect to the benefit, 
For example, the Bondholders Committee sought to 
enjoin the Penn Central merger and we went all 
the way to the Supreme Court and the Commission in 
order to produce sowe equity on behalf of Penn 
Central rushed in with an inclusion report, served 
it on the Supreme Court, said "This is important 
for you to look at in connection with that 
application for an injunction." 

What happened? It was at that hearing 
and before the Supreme Court that Mr. Cox of 


Covington and Burling said "Well, if you will 
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deny that injunction, we will take the New Haven 
in on any terws that are fair and reasonable to 
thea." Dropping out of the question fairness on 
both sides, but leaving the only question left, 
fairness to the New Haven. 

Now, you go along way down the road 
and that's not a qualifiable benefit. I can't 
believe in the cantext of this case it isn't 
recognized that it was a benefit to the estate. 

There are other such examples. We 
divided the responsibility as far as possible. I 
don't agree with Bill either that it would have 
been appropriate in this case to appoint special 
counsel, one special counsel. Just take the 
situation of the nature of our opponents. 
Penn Central didn't rely on its staff counsel. 
seals had Mr. Cousins, Mr. Gray, Ulrich Sweitzer 
and large stafrs. Did they hire one special 
counsel? No. They had two, Plimpton and Covington 
and Burling. «As it happened, we also had to oppose 
not only them, but the very learned fellows who 
were sitting at that table today. It was literally 
physically impossible for one firm to have done 
that, and we had different points of view. Nobody 


could abandon the position to anyone else and hope 
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that it would be carricd out. 

In this situation, for example, 
Mr. Zeldes would have been arguing that the 
Shares had great value because they had to 
establish a bencfit for the estate. It left it 
to the First Mortgage Bondholders te say those 
shares are not worth what you Say they are worth. 
We are entitled to an underwriting. We carried 
the burden on that. I don't think that it's 
necessary to deal with this in that way. We had 
to oppose the position that the Harlem River bonds 
Should come in at par without a ci scount for 
present value on that assuuption. All these things, 
we had scparate points of view. We had to watch 
one another. We had to watch the opposition, We 
had to watch the benefits of the estate. I 
really Lelieve that there is no serious way in 
which substantlal duplication can be found in 
our efforts, and I submit to you that as the record 
presently stands there is no such evidence. 

Gven now the Trustee's statement takes 
the position tiere is uncertainty as to what will 
be realized by the estate, and it was for that 
reason that back in 1969 when we were invited to 


apply, it seemed to us the wrong tine to apply. 
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It was not then known exactly where the estate would 
be and we thought it appropriate to wait. But now 
a lot of us have gone, memories are weak. It's 
time after all this period that it be decided and 
that we not be charged with sowe error in having 
failed to apply earlier out of considerations of 
certainty for the estate. 

THE COURT: Thank you. Anything 
further? ix. Bader, are you going to read to 
the Court? 

MR, BADER: No, Your Honor. I am in 
the process of researching before the Court. I 
way read you a slight provision, if I may, Your 
Honor. 

THE COURT: All right. 

MR. BADER: I will confine my argument 
to what I regard as the most significant menace 
to my client's position, and that is this 
question of actual or potential conflict. It is 
perhaps unfortunate that tr. Zeldes did not receive 
wy Memorandum, Certainly, it is unfortunate, and 
I apologize. It's also unfortunate that I didn't 
receive a memorandum from Mr. Zeldesa because then 
it wight perhaps have been not so necessary for 


me to be trying to do legal and tactual research 
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I submit, Your Honor, that Mr. Zeldes 
has ais-stated and mis-read the Woods case. In 
that case there was, as Professor Moore's memorandum 
notes, an actual conflict of interest. There was 
a beneficiary involving self-dealing so that the 
person standing in the shoes that would be 
equivalent to Manufacturers Hanover was himself 
expected to benefit and the Supreme Court in spite 
oi its prophylactic rule was careful tc note and 
here, Your Honor, I am forced to quote the head 
quote, although I believe in the case of the 


Supreme Court reports they have somewhat more 


( 


authority than usual, "Those expenditures normally 
should allow", which would have clearly benefited 
the estate, and I believe that statement appears 
of record. I believe th:t statement is an 
accurate charactcrization of the services rendered 
by Manufacturers Hanover Trust Company. 

The problem, Your Honor, ig that the 
benefit, if any, of what actions were carried out 
by Manufacturers Hanover Trust Company and by 
Simpson, Thacher were carried out on behalf of 


this estate. The cstate will cnjoy the fruits 


( 


of those efforts, and that sceuws to me distinguishes 
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this case from Woods and also wakes clear the 
inequitable character of Mr. veldes Proposal that 
Manufacturers Hanover not having benefited from 
the services should nevertheless be asked to 
compensate. 

Moreover, Your Honor, as far ag I 
can make out in Woods, the self-dealing and the 
conflict went on throughout the proceeding. To 
apply such a rule here would be to Say retrospectively, 
in effect, after all of the substantive work had 
been done that a ferfeiture should be worked 
Fetroactively, and I Jen'tt think Woods stands for 
thet, and I don't think the principles of equity 
Stand for that. 

Moreover, Your Honor, I understand 
that counsel did have an opportunity to review 
the Petition of januracturers for fees, and I 
would point your attention to peragraph 9 of 
Mr. McAfee's affidavit which sets rorth the 
Specific facts as I understand them of the estate, 
of the relationship between Manutacturers Hanover 
and Siepson, Thucher and Bartlett as to whether 
we were entitled to any reimbursement from 
Manufacturecs tHooover. The commitment of Manufacturers 


llanover is to iasten to us. There is no commitsent 
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on the part of Manufacturers to pay us. 

I think, Your Honor, that completes 
Gy argument. Thank you, 

Mm, “CLDES: A brief response, if I 
may, Your onc, 

TH: SUGHT: This ie sur-rebsettal, 

tit, wELDES? J guess go. Tt will Be 
brief though, if Yeur tHlonor please. On the point 
of receiving th: weworandun, we cid not file a 
Memorandum of Law and, therefore, everything that 
we have filed we have served. The point I was 
making before wis neither the application or 
any bricrs were serves on us. I cm not certain 
what exactly was filed, but I gather something 
fairly recently was filed that we have not yet 
seen, Insofar as any comments ara incppropriate 

{ Haven't sen, I apologize 
the Court. 

I think perhaps a suit ought to be 
wade on Mr. Bader's coments. He urges that 
PIEhspS in th. Woods case there was setual conflict. 
I realise that it is his positiow that there is 
no actual conflict, if Your Honor please, but it 


is that position which LT cannot accept on behalf 


ot our client iu tuis peocecdiny. As we are in 
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this courtroou tudey, other luwyers retained by 
his client are cither passively or actively 
attenpting te prsvont this estate frou getting the 
areatest reeow sy that it possibly cen. I think 
that rises to avo vit te ‘trict, 2s) Your 


gone on 


ct relationship 
be twesn tic 2 ond Jsieopsen, Thecher, that 
BL ELGaVi tas (a ed Ae. .2 soy, we did not 
receive @ ccpy iw: affidavit thet be referred 
tise ago, and 
lait Lusofar ae 
thore is a dif sea we betweon the: testimony in 
the courctroou toJay and that affidavit, i urge 
Homer to ceanstiucr tid Shed tan s it was 
Ct Viat voint. 
scapes, I respectfully 
reaquest th aboaccept the position advanced here, 
anything further? 
Ay carrect oue 
point, Youu cet i Sal. tiat viol taete was 
{n the Woods cas2 wus a finding of self-dealing, 
tf BhLadly oy 


Yes. I recoliect that. 
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Very well. 12 tiwec is woviisay duttuer, we will 


adjourn court sad take the Papers, 
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UNTVTED STATES DISTRIC? COURT 


FOR THE DISTRICT OF CONNECTICUT 


for the Reorganization of a Railroad 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 
> 


HARTFORD RAILROA COMPANY, No. 30226 


Deobtor 


Ser Sant Ri Ne ar a a ke 


STATEMENT OF POSITION OF JACOB DD. ZELDES 
SUCCESSOR NDENTURE TRUSTEE UNDER THE DEBTOR'S 
GENERAL INCOME MORTGAGE CONCERNING PETITIONS FOR 
ALLOWANCES UNDER S/7(S) (12) 


The Nature of the Proceedi ng 


This Statement of Position is submitted by Jacob bp, Zeldes, 


Successor Indenture Trustee under the Debtor's General tncomo 
Mortyage his Successor Trustee) . ft relates to the petitions, 
under §77 (cc) (1; 9 the Bankruptcy Act, 11 U.s.c. §205(c) (12), 
for compensation and/or reimbursement of expenses out of the 


assets of the Debtor's Estate submitted by Chase Manhattan 
I 


Bank, 
4.5. ("Chase Manhattan"), Trustee under the Debtor's General 


Income Mortyage; Manufacturers Hanover Trust Company, as corporate 
trustee, and A. Frederick Keuthen, Successor Individual Trustee 


(together referred to as "Manufacturers") under the Debtor's First 
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cofundingy Mor ‘“; United States Trust Company of New York 
» LpuRptec un t ‘ debtor's Harlem River Divisien Mortgage; 
and the New York, New Haven and Nartfo Rarlroad Company First 


Mortgage 4% Bondholders Committec (the “Reondholders Committee") . 


The total amount s by Enese petitioners is $5, 345,042.40. 


« 
* 


The Successor Truste iles this statement at this time in 
that although the Reply of Manufacturers Hanover Trust 
Company was filed in Court on May 14, 1976, it was not placed 
im the mail to this Successor Trustee until May 19, 
after the hearing. The statement of position filed by the Bond- 
holders Conmittee was received on May 18, 1976, the day of the 
hearing. 
This Successor Trustee, in general, agrees with the legal 
principles set forth in the statement of position submitted by 
the Trustee of the Debtor (Tr. St. ). This Successor Trustee 
/ 
Chis statement to set forth ‘the following contentions: 

(1) Under the doctrine in Woods v. City Natione 1] Bank and 
Trust Company, 2 U.S. 262 (1941), the petition of Manufacturers 
for itself and its lawyers should be denied in toto because of 
Manufacturers’ conflicts of interest; and 

(2) The amounts sought in all of the petitions should be 
limited as a maximum to an amount calculated by multiplying the 
number of hours spent times the hourly rates normally charged by 
attorneys involved for the years in which the services were actually 
rendcied. There should be added no contingency factor or benefit 


conferred factor under the facts here. 


NA4s 


THE MANUPACTUPERS © CONPLICTS O61 INTEREST REQUERE DENTAL OF 
ITS PET CUTION UNDER THE LEADING CASE OF WOODS V. CITY NATLONAL 
BANK AND TRUST COMPANY, 


A. The Nature of tne Conflicts 


Manufacturers’ conflicts of interest are explained by 
the Trusteo.,, As stated by the. Trustee, 


"in addition to its rele as indenture trustee under the 
Debtor's First and Refunding Mortydye of 1947, Manu- 
facturers was indenture trustee under the 1897 Gold Bond 
Mortgage of the New York Central and Hudson River Rail-- 
road Company and other Penn Central mortqages. Through- 
out the litigation concerning. the price to be paid for 
the Debtor's properties transferred to Penn Central 

on December 31, 1968, Manufacturers was indenture 
trustee for two qroups of bondholders with conflicting 
interests.” (Tro St. 19-20) 


rt 


the Trustee further points out, 


"Manufacturers is also a creditor of Penn Central. rt 
1s one of several bank participants in a $300 million 
loan to Penn Central under the Noriid 2, 1969 Credit 
Agreement and one of the banks that loaned $50 million 
to Pennsylvania Company (a subsidiary of Penn Central) 
under the March 21, 1970 Credit Agreement. It is 

also the holder of certain equipment obliyations of 

Penn Central subsidiaries. See Petition of Manufacturers 
Hanover Trust Co. and A. Frederick Keuthen, 12 New York, 
NH. & HLR.R. Reorganization Proceedings 8721, 8722 (June 
21, 1971). (Te. St. 20780) 


Manufacturers recognized the possibility of its conflicts 
of interest as early as 1961 when the default under its Indenture 
with the New Haven occurred. See Petition of Manufacturers Hanover 
Trust Co. Appendix 4 to Affidavit of Horace J. McAfee, p. 3 (Man. 
a, ea 1; UA HE oA) 


As noted by the Trustee, the Manufacturers as indenture trustee 


for bondholders in the New Haven Estate while also an indenture 
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trustee under the 1897 Gold Bond Mortyage of the New York Central 
and Hudson River Railroad resulted in the Manufacturers being an 
"indenture trustee for two groups of bondholders with conflicting 
interests." (Tr. St. 20). But the Trustec's statoment that 


"until Penn Central filed for reorganization in June, 1970, 


. 


Manufacturers' duties under the Penn Central mortgages were 
Limited to areas unaffected by the conflict” (Tr. St. 20), seems 
to minimize the actual conflict problems. 

This Successor Trustee at this point in the proceedings 
Is basing his fLactual as: EC the conflict on 
information derived primarily from the Trustee's Statement 
(Tr. St. ) Manufacturers’ Petition (Man. Pet. ) and Manufactu- 
rers' Reply (Man. Reply ) in which Manufacturers asserts: 


"To illustrate the problem Manufacturers faced, the 

only briefs to this Court on behalf of the Penn Central 
interests dealing with the controversy over the priority 
of liens on the Grand Central Terminal Properties were 
those filed by counsel to the Trustee under the Goid 
Bond Mortyage. In the case of the New Haven, and 
particularly In connection with the hearings hefore 
Judge Van Voorhis, counsel for Manufacturers had by 

far the greatest familiarity with the record in the 
Biltmore case, and thus it was in a particularly 
advantagcous position to meet this argument economically 
and quickly. Presumably, Kelley Drye had similar 
advantages over any new counsel who might have been 
brought in on short notice to represent new trustees 
under the Penn Central Indentures.” (Man. Reply 30, 

n.) 


s 


% 


The Trustee under the Gold Bond Mortgaye referred to was also 


Manufacturers. 


‘ . y ie ie 
The conflict arising from the Gold’ Bond Mortuage 


Situation may not have been brought to this Court's attention until 
Manufacturers filed on November 10, 1970 its Response Of 
Manufacturers Hanover Trust Company, As Trustee Under The First 
And Refunding Mortgage Of The Debtor, To The Statements Of Position 
Filed By The Interstate Commerce Commission, Manufacturers Hanover 
Trust Company, As Trustee Under The New York Central and Hudson 
River Railroad Company Gold Bond Mortgage of 1897, And The 
Reorganization Trustees Of Penn Central Transportation Company. 
meni Pet., App. 3, >. 8), 

While this conflict may have been latent until a default 
under the Gold Bond Mortyage occurred, or at the very latest 
when the Penn Central went into reorganization on June 21, 
1970, the handwriting was on the wall and was apparently 
‘seen by counsel to Manufacturers who was aware of Penn 


Central's dire financial problems when Manufacturers advised 
f 


: 
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the United States supreme Court on December 2, 1969 in the New Haven 


Inclusion Cases of “the possibility that the Penn Central might be- 


come insolvent." (Man. Reply 8, ns): 


Manufacturers admits that as of July 1, 1970, counsel 


considered an application on behalf of “Manufacturers to resign 


a5 Trustees (Man. Pet., App. 4, p. 49) and outlined to other 


sarties to the reorganization proceedings "the CONElLICt in the 
I J i 


position of Manufacturers Hanover as a substantial creditor 


of Penn Central and as a trustee under a number of Penn Central 


indentures". (Man. Pets, (App. 4) pi 50). Nevertheless, Manufacturers 


1n 1970 continued in its attempts to serve conflicting interests: 


"At this time there was 


some discussion between 
McAfee and counse] 


for Manufacturers Hanover as 
trustee under another indenture as to certain rights 
and priorities under the 3-1/2% Gold Bond Mortqage 
Of 1897 and the indenture was studied to as 
Che rights of the Now Haven to a lien on one-half of 
the income of the Grand Central Terminal properties 
and related aspects of the matter." (Man. Pet., App. 
4,5. 50). 


certain 


Although the Penn Central filed its reorganization petition 


on June 21, 1970, it was not until Ohne year later, June 21, 1971 


that Manufacturers filed its petition to resign due to its 


conflicts of interest, 
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Significant iy, Che abbidagi + ai McAfee describing the 


services rendered to Manufacturers is replete with references 


to time spent discussing the conflicts of Manufacturers and the 
extensive services rendered with respect to the dispute over the 
Grand Central Terminal properties where there was an actual, real 
conflict because of the Gold Bond Mortgage Situation from the 


time that a default under that mortgage occurred. 
The Manufacturers throughout its Reply speaks of a “potential 
COoneElice’. Clearly the conflict arising out of the Grand Central 


controversy was actual and real, and was known to counsel and 


ea See eee 


Manufacturers as indicated by their attempts to cure the conflict 
by maintaining Separate counsel on both sides. ‘There can be no 
question that the conflict was no longer potential from the moment 


Penn Central filed) jt. 


petition for reorganization on June 21, -1970, 


1 


as recognized by Manufacturers in its petition to withdraw as 


Trustee under its indenture in the New Hlaven Estate. 


% 


The testimony of Robert A. Byrne, Vice President of Manufacturers 


reveals not only an awareness of the Conflicts, but Manufacturers 


attempts to insulate itself from its problems by maintaining separate 


counsel for its conflicting interests, Simpson Thacher and Bartlett 


to represent Manufacturers as Indenture Trustee in the New Haven 
beginning in 1947 and Kelley Drye, and Warren to represent Manu- 
facturers as Indenture Trustee in the New York Central where its 
predecessor, the Hanover Trust had been an indenture trustee since 


the late 19th century, 
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Mr. Byrne testified that Kelley Drye had been retained by 
Manufacturers to represent the corporate trust department in 196] 
at the time of the merger of the Hanover Bank with Manufacturers 
Trust. Simpson, Thacher and Bartlett had represented Manufacturers. 


He further testified that Simpson Thacher and Bartlett represented 


- > 


Manufacturers in its New Haven interests and that Kelley Drye 


represented Manufacturers in its New York Central Mortgages, and 
that it was a "continuing situation". Moreover, he testified 

that the attorneys from Simpson Thacher and Bartlett and from 
Kelley Drye dealt with the Same people at Manufacturers on these 
matters. As to the Manufacturers' insulation theory, Mr. Byrne 
admitted that it was developed on the advice of counsel from 

both Simpson, Thacher and Bartlett and Kelley Drye. He stated that 
the two sets of lawyers, as noted, reported to the Same personnel 
at Manufacturers and gave the Same oral advice. He was advised by 
counsel that Manufacturers could not withdraw as Indenture Trustee 
in the New Haven Estate. 

Mr. Byrne testified that this insulation theory was approved 
neither by the New Haven Reorganization Court nor by the Penn 
Central Reorganization Court: Manufacturers, accerding to Mr. 
Byrne, made no attempt to secure individuals tO replace it as 
Indenture Trustee in the New Haven Estate. 

Mr. Byrne never really answered this Court's question: 

"How do you work that and not let your right hand 


know what your left hand is doing? Do you often 
do that?" 


: 
: 


His reply indicated that Manufacturers did not qt ite the 
COnHELiCt situatt.ay "voluntarily", .and that’ “we «lid the best 
we could”. 

Mr. Byrne made it clear that Manufacturers is still 
active in the Penn Central Reorganization and he testified 
further that Manufacturers is still maintaining its position 
against the interests of the New Haven Estate--a position hostile 
to Mr. Smith, the New Haven Trustee--by claiming that the 
New Haven 1s not a secured creditor in the Penn Central Reorganization 
and does not have an equitable lien. Ue testified that he still 
doesn’t think there is a conflict. 

Finally, Mr. Byrne stated that his bank Manufacturers Hanover 
Trust Company would have a moral obligation to pay Thacher and 
Bartlett if this Court did not. When this Court asked, 

"You would what? Have the obligation or pay them?" 

Mr. Byrne replied, 


"We would pay them." 


The Woods Case Mandates. Denial Of Manufacturers' 
Petition And Any Other Petition Where A Conflict 


Of Interest Is Apparent. 


The authoritative law to be applied to the conflict of 


interest issue, as the Trustee acknowledyes is the decision of 
the United States Supreme Court in Woods v. 

Trust Company, 312 U.S. 262 (1941) discussed in the Trustee's 
Statement (Tr. St. 23-25). The Woods case like the present 


Situation involved an application by counsel for an indenture 


trustee for compensation. The principles of Woods are clear, Simple 
and the law of the land: 

(1) Reasonal). compensation for services rendered necessarily 
implies loyal and disinterested service in the LnLerest of those 


for whom the claimant Purported to act. 


(2) Where a Claimant who represented members of the investing 


public, was serving more than one master or was Subject to 
conflicting interests, he Should be denied compensation. Tt 
is no answer to Say that fraud or unfairness were not shown to 
have resulted. 

(3) What is struck at in the refusal to allow compensation 
is not only the actual evil which results but the tendency to 
evil in other cases, 

(4) Where an actual conflicy of interest CX1sts, no more 
need be shown in this type of Gase to Support a denial of compensa- 
tion. 

(5) A fiduciary who represents security holders in a 
reorganization may not perfect his claim to compensation by 
insisting that although he had conflicting interests, he served 
his several masters equally well or that his primary loyalty 
was not weakened by the Pull Of his secondary onc, 

(6) Only strict adherence to these equitable principles 
can keep the standard of conduct for fiduciaries "at a level 
higher than that trodden MY the crowd." 312 ys. at 268-269. 


Strict adherence to the equitable principles enunciated in Woods 
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requires this Court to deny Manufacturers’ petition in toto, 
Significantly, Manufacturers offers no Justification 

whatsoever for avoiding the Woods doctrine, which is given only 

cursory mention by Manufacturer:., primarily in a footnote; 


“The Trustee's discussion of the cenflicts question 

1s based on Woods vy. City Nat'l Bank and Trust Co. 

3i2 U.S. 262 (1941), As the Trustee notes, ‘the 

essential basis for the disallowance of these claims 

by the reorganization court was that the claimants 

were pursuing interests of their own that were 

either of no benefit to the estate or, more Often, 

WOFC adverse to it.” (Trustee's Statement, at 24). 

Woods, therefore, is Inapposite since Manufacturers neither 
persuci any interest of its own nor pursued any interest 
adverse to the estate, AS we show above, and as the 
Trustee nas conceded, its eTEOrts were of arent benefit 

to tie estate, and, recognizing the need for its services ; 
Manufacturers felt it could not in good faith resign prior 
to the decision on remand." (Man. Rep. 29). 


Manufacturers' discussion of Woods is misleading. The 


Trustee's statement as to tue basis for the Woods' Reorganization 


court's decision (Tr. St. 24), quoted by Manufacturers, itself is 
difficult to authenticate, as no citation is given. This 
Successor Trustee could not find the District Court Woods Opinion, 
but the Supreme Court stated the rationale of the reorganization 
Court: 


"The District Court disallowed the claims ‘for want of 
equity.’” 312 U.S. at 264. 


Manufacturers claims that "Woods, therefore, is inapposite since 
Manufacturers neither pursued any interest of its own nor pursued 
any interest adverse to the estate." However, the holding in 


Woods is precisely the Opposite: 


TWEE ai aetna CONELIOWoal: paleo CRE Gey. ie, ie 
need be shown in this typo of case to support a denial 


Qf compensation.” 3212 U.S. at 268: 

Manufacturers’ claim that “its efforts were of great henefit 
to the estate” was expressly dealt with in Woods: 

"A fiduciary who represents SeCuriey: Holders in 

a reorganization may not perfect his claim. to 

compensation by insisting that aLthough he had 

conflicting interests, he servedthis several 

Masters equally well or that his primary loyalty 

was not weakened by the pull of his secondary 

One.” Siz U.S. at 269. 

In any event, Manufacturers did pursuc interests adverse to the 
New Haven Estate perhaps as lony ago as the default under the 
Gold Bond Mortyaye and, at the very least, since the Penn 
Central went into reorganization. Moreover, as Mr, Byrne 
testified, Manufacturers to this very day in the Penn Central 
Reorganization is still actively pursuing interests adverse 

to the New Havn Estate and accordingly the interests of the 
bondholders to whom it owed a fiduciary obligation. 

The Trustee sugyests that Manufacturers' petition is controlled 
by Woods only insofar as it relates to the issue of compensation 
and not legal fees which the Trustee regards as reimbursement of 
Gexpenses (Tr. Bb. 30 This distinction seems unfounded since 
the Woods case dealt explicitly with counsel fees of the indenture 
trustee: 

"Counsel to the committee was also counsel to the 

indenture trustee; and its services in the latter 


Capacity were included in the claim of the indenture 
Crustee. 312 U.S. at 264," 
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When the Woods Court talked about possible reimbursement 


for cxpenses, it spelled them out: 


"Thus where taxes have been paid, needful repairs or 
additions to the property have been made, or the ] ike, 
equity docs not permit the estate to retain those benefits 
without paying for them." 312 U.S. at 269-270. 


eo. 


The “liberalized” approach in the .¢ases decided by Judge 


Hand and cited by the Trustee (Tr. St. 27-29) seem not only contrary 


In Silbiger v. Prudence 


Bonds Corp., 180 F.2d 917 (2 Cir. 1950), the award of compensation 


including attorney's fees, as noted by the Trustee, 


y "was 


paid from the bond series which was fully compensated in the reorgani- 


zation,” (7T 9t. 28) and accordingly reduced, not denied. In 


this case, however, even assuming the Estate's equitable lien is 


held valid, and full payment is realized, there is every indication 


that payment of the 2.1 million dollars claimed in Manufacturers' 


petition will diminish the funds available to the bondholders for 


whom this Successor Trustee is the Trustee. Silbiger, then, is not 


controliing. 


The breach of trust issue discussed by the Trustee (Tr. St. 


28-29) from the case of Beliner v. Equitable Office Building Corp., 


175 F.2d 218 (2 Cir. 1949), was treated by Judge Hand as follows: 


"Whether the breach in this case would justify a total 
disallowan¢e as matter of discretion, we do not under- 
Cake to say.” 


There was no discussion of Woods 


with respect to this i'ssue. 


’ 


at 


* 


- 
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Manufacturers oxtended discussion of an indenture trustee's 
fiduciary obligations prior to the enactment of the Truste Indenture 
Act of 1939 (Man. Reply 23-28) strenythens the position advocated 
here by the Successor Trustee. Manufacturers attempts to justifv 
ite conflicting role by claiming that “such a practice was con- 
sidered valid prior to the enactment of, the Trust Indenture Act." 
(Man. Reply 28). But, the act was passed in 1939. Manufacturers 
then claims that in view of the situation presented and the speed 
with which it arose” (Man. Reply 29) its conduct was justified. 
It was from that time on that Manufacturers, even under standards 
applicable prior to the Trustee Indenture Act, was required to use 
the same degree of care and skill in its exercise, as a prudent 
man would exercise under the circumstances in the conduct of his 
own affairs. As soon as the Manufacturers Gold Bond Mortgage 
trustee, became the spokesman for the New York Central in the 
dispute with the New Haven over the Grand Central properties, the 
COnElict was ripe. 

Manufacturers concedes that one of the purposes of the Trustee 
indenture Act of 1939 was 

"'TO assure that the security folders will have the 

services of a disintcrested indenture trusee, and 

that such trustee will conform to the high standards 

of conduct now observed by the more conscientious 


trust institutions, H.R.Rep. No. 1016, 76 Cona:, ist 
Sess. (1939)." (Man. Reply 24). 


Although Manutacturers keeps referring to the Ponn Central, reorganiza- 
C1i0n).as the operative: default, 1ts duties to: tts i bondholders: under 


the New Haven Indenture, even accepting Manufacturers version 


of the applicable standards, required “the services of a 
disinterested indenture trustee" upon default in 1961. 

Manufacturers claims: i 

“When the potential conflict of interest arose, as 

a result of Penn Central's default, Manufacturers 

successively followed two of the courses of action 

which were yenerally accepted practices of indenture 

trustees.” (Man. Reply 26). 

in this reyard,, Manufacturers overstates its case: First, 
by the time the Penn Central defaulted the conflict was real and 
blantant not "potential”. Secondly, it is nowhere claimed nor 
was any evidence adduced at the hearing to establish that it was 
a generally accepted practice) to. use ‘separate: “insulating” counsel, 
after the passaye of the Trustee Indenture Act in 1939. 

As to Manufacturers’ insualtion theory for which Manufacturers 
cites ne law, the Supreme Court in Woods spoke not of separate 
disinterested counsel, but of a separate, disinterested indenture 
trustee. Moreover, as Mr. Byrne testified, separate counsel 
were responsible to the same officials at Manufacturers, the 
indenture trustee. 


Manufacturers’ claim that “the sttuation was wnavoidable” is 
difficult to accept. Onee Manufacturers took an active role in 
the controversy over the (rand Central Properties, its conflict 


problems became obvious and it should have taken steps then to 


withdraw from one side or the other or both. At the very minimum, it 
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Should have consulted the New Haven Reorganization Court to determine 


a leyitimate course of action. in re Haldeman Pipe and Supply Co., 


A417 F.2u 13090 9. Cir. 1969): This was never done. 


Manufacturers claims: 


"The need for an equitable lien anda constructive 
trust was clear to the New Haven interests and Wee 
Wa also Clear that unless a Successar Trustee could 
be found, the interests of eit hor one group of 
bondholders or the other would have been adversely 
affected by the resignation of its Trustee at this 
Critical state in the Aitigation,” (Man. Reply 30). 


By this time the conflict was inescapable. But, it was nOt.as if. the 


New Haven's equitable lien and constructive trust were not pressed by 


competent counsel, not Only by Trustee Smith and his counsel, but also 


the Bondholders Committee who in fact represented the same interests 


as the Manufacturers, Pn face. Manufacturers, when it ultimately 


withdrew,, admitted as much when it advised this Court: 

Te a thoy [Manufacturers and the individual Trustee] 
believe the bondholders? interest have in all respects 
been fully protected by those acting for the nondholders 
including, of COMULrSG, the Petitioners, the Trustees 

@f the Debtor; theo First Mortgadqe 4% Bondholders Commit- 
tee and others." (Printed Record 6725). 


The Trustee States: 


"EE the Court considers Manufacturers' activities, 
ih Light! oF its conflict of interest, to warrant either 
disallowance or reduction of its fec, it is the 
Trustee's position that the Court should take into account 
that no question has ever been raised concerning the 
comiuct of its counsel, Simpson, Thacher and Bartlett. 
Fven though, as required under 8/7fe) (12), the peertioner 
is Manufacturers rather than its counsel, and even though 
counsel can theoretically look to Che client for paymont, 
as a practical matter, a reduction in the amount Allowed 
aS reimbursement for legal fees is likely to impact 
persons who, in the Trustee's view, have henefited 


Estate and as to whom no misconduct has ever 
mated," (re. GE. 40%, 


the 
heen inti- 


so that the record is clear this Successor Trustee feels that 
neither Manufacturers nor its attorneys should receive compensation 
from the New Haven Estate. The evidence adduced at the hearing 
makes clear that Manufacturers will pay Simpson, Thacher and 
Bartlett regardless of what action is taken here. The evidence 
also makes it clear that Manufacturers received the "insulation 
theory” advice from its New Haven counsel as well as from its 
Penn Central counsel and in its reply, prepared by its counsel, there 
is a Sugdestion that this theory was valid, if ever, only prior to 1939. 
This iS not to suqqest that the altorneys should not be paid, but 
that payment of 2.1 million dollars Simply should not come from 
the New Haven Estate. 

In summary, Manufacturers offers no justification whatsoever 
for avoiding the Woods doctrine. ‘The Trustee offers a suggestion 
based on the Second Circuit cases, but these have no application 
unless it is clear that the fees are being paid by the bond- 


holders for whom Manufacturers was indenture trustee 


a -@ 


these circumstances Manufacturers claim for 2.1 million dollars 
should be denied in toto. The contentions advanced here by 

this Successor Trustce with respect to the conflict of interest 
issue as it bears on the petition of Manufacturers should be 
considered by this Court with respect to any other pending petition 
where a conflict of interest was apparent. See Petition of the 


Chese Manhattan Bank, N.A. and Joseph R. Thompson Concerning 


Their Resiqnation as Corporate Trustec and Individual Trustec, 
Respectively, Under the General Income Mortyage of the Debtor 


and (for this Apporitmont of a Suecessor Trustee or Trustees. 
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Li. TU ®POURTS SOUGHT TN All. OF (Pit PRP DONS SHOULD Wi LIM Pin 
AS A MAXIMUM ‘TO AN) AMOUNT. CALCULATED BY MULTIPLYING ‘THE NUMBER 
OF HOURS SVT TIMES THE HOURLY RATES NORMALLY CHARGED BY 
ATTORNEYS INVOLVED FOR THE YEARS IN WHICH THE SHRVICES 
WERE ACTUALLY RENDERED. THERE SHOULD BE ADDED NO CONTINGENCY 
FACTOR OR BENEFIT CONFERRED FACTOR UNDER THE FACTS HERE. 


This Successor Trustee agrees with.the Trustce that 
"the most important factor, and frequently both the 
Starting and ending point in computing the size of 
the award, is the number of hours logged and the 
applicable hourly fates." (Tr. St. 9). 


This Successor Trustee submits that with Fespect to the pending 


petitions, the number of hours Logged and the hourly rates normally 


charged at the time for the work performed should be the only 


factor in computing the size of the awards. There should be no 


multiple added for the contingency factor or the bencfit conferred. 
Precedent establishing the factors for 


determination of 


reasonable counsel fees exists in this Court. 


Feldmann, 160 F. Supp. 310 (Conn. 1958), Judge Anderson 


L 
i 


noted that the litigation lasted seven years and 


“{ilnvolved for the attorneys have been approximately 
14,000 hours of work. Great weight is given to the 
contingent nature of fees with its accompanying risk 
that the stupendous labor and the substantial overhead 
and expense might go for maugnt.” 160 F.Supp. at 310. 


Court then gave consideration, inter alia, to 


“the prevailing hourly rates of pay For attorneys of 
different degrees of skill, experience and 


standing 
both in Connecticut 


and New York during the pendency 
of the case." (Emphasis added) 160 F. Supp. at 311. 


In Perlman, unlike the present bankruptcy situation, the plaintiffs 
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had recovered a qreat windfall. COUrL QiGa book into 


consideration the contingency factor and the inducement to counsel 


to prosecute such cases. The hourly fee which this Court allowed 


came to IPproximately $32.00 


per hour for work done in the 19 50's, 


More recently, the Second Circuit, in Re Onondaga Operating 
Corp., 440 F.2d 785 (2-cir. £971) 


2 per.curiam affirmed an award 


of attorneys fees which reflected "compensation of 4 mere $12.35 


an hour". 440 F.2d at 786. 


Significantly, none of the petitioners in this proceeding 


bases its claim for fees on the hour] rates effective for the 
y 


lawyers involved at the time the services were rendered. Simpson, 
y 


Thacher, for example, withdrew from the Proceedings in 1971 yet 


Uses its 1974 hourly rates. (Man. Repiy 19 mn. #346). 


Present hourly rates seem inappropriate for the further reason 


that attorneys fees, like everything else have increased in recent years 


with the cost of living. What cost $190 in 1967 cost approximately 


9148 in 1974 and now costs approximately $167. See Consumer Price 


Index, annexed as Exhibit A. It would seem appropriate, then, 


to use the hourly rates normally charged for the Year that the 


services were actually rendered and not current rates, 


It also seems inappropriate to increase the normal hourly 


Fate for the Standing of the Particular lawyer involved, since 


hy 


nis status, junior partner or associate, 


whether a senior partner, 


and the competency of his law firm, would already be reflected in 


his normal hourly rate. 
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As to the contingency factor discussed by petitioners 
and the Trustee, no evidence was offered by any of petitioners to 
show any contingency. Simpson Thacher, for example, claims that 
its employment and its fee were "inherently contingent" (Man. Rep. 


a 
16), and seeks to justify an additional-half million dollars to 


its fee because of "the difficulty of the work, the uncertainty 
of compensation and the success of achieved." (Man. Reply 19 
ne ***). 

The difficulty of the work is reflected in the normal 
hourly rate for attorneys. The uncertainty of compensation 
at least with respect to Simpson Thacher is Simply not true 
in light of Mr. Byrne's unequivocal testimony that Manufacturers 
would pay Simpson Thacher, if this Court did not. 

This Successor Trustee suggests that in the consideration of 
these petitions, the words of Judge Friendly in In Re Mabson Timber 
Co., 394 F.2d 23 (2 Cir. 1968) are appropriate: 

"Attorney's fees in bankruptcy liquidation are 

governed by 'the economical spirit of the Bankruptcy 

Act,’ and the amounts which “private clients are 

expected and wont to pay for similar services' are 

not determinative." 394 F.2d at 25 

In Cle-Ware Industries, Inc. v. Sokoisky, 493 F.2d 863 
(6 Cir. 1974), the bankruptcy proceedings were commenced in L971, 
and the attorneys for the debtor requested compensation of $180,000 
based on an hourly rate of about $71 and were awarded $162,500. 


Attorneys for the debtor in possession requested and were granted 


compensation at an hourly rate of $50. Appellants objected, 
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inter alia, to the awards as “excessive and inconsistent with the 


economical spirt of the Bankrupty Act." 493 F.2d at 675. Agreeing 


95 


with appellants, the Sixth Circuit stated, 


"we find it difficult to conceive any situation which would 
justify awarding these attorneys’ compensation in excess 
of the hourly rate recommended by the local har association 
for such bankruptcy work, however ‘masterful’ the jeb. 
Attorneys who take bankruptcy work do so with advance 
knowledge that they cannot expect ‘the highest of fees, 
especially in cases such as this, where the general creditors 
are paid only five cents on the dollar in cash and face 


the prospect of receiving no more than twenty cents on the 
dollar.° 


Conclusion 


For these reasons, then, this Successor Trustee respectfully 


requests this Court to consider the views expressed here. 


Respectfully submitted, 


» 
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Elaine S. Amendola 


Zeldes, Needle & Cooper 

A Professional Corporation 
Post Office Box 1740 
Bridgeport, Connecticut 96601 


Attorneys for Jacob Db. Zeldes, 
Successor Indenture Trustee Under 
Debtor's General Income Mortyage 
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hearings in these proceedings, on May 28, 1976. 
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In The 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


<———eeeencareeteeeeneeeesrsnnnnnin ttnnneene 


In the Matter of 


THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 


Debtor. 


SUPPLEMENTAL REPLY OF MANUFACTURERS HANOVER 
TRUST COMPANY, AS FORMER TRUSTEE OF THE 
DEBTOR'S FIRST AND REFUNDING MORTGAGE 


Preliminary Statement 


On June 1, 1976, Manufacturer's counsel received a 
copy of a "Statement of Position of Jacob D. Zeldes, Successor 
Indenture Trustee under the Debtor's General Income Mortgage 
Concerning Petitions for Allowances under $77 (@) (12) .” 

(Zeldes Statement) We are not aware of the authority, if any, 
under which the Zeldes Statement has been submitted at this 


time. Should the Court consider its receipt appropriate, we 


ask that this Supplementai Reply be considered. 


’ 


f 


i. 


Counter-Statement of Facts 


The following propositions relied upon in the Zeldes 
Statement we accept as accurate: 

1. At and prior to July 7, 1961, Manufacturers 
Trust Company was Corporate Trustee under the Debtor's First 
and Refunding Mortgage. 

2. Since 1897, The Hanover Bank has been trustee, 
incer alia, of the so-called Gold Bond Mortgage of the New 
York Central and Hudson River Railroad Company and certain 
other mortgages of the New York Central System (Central). 

3. In September 1961, The Hanover Bank merged into 
Manufacturers Trust Company under the name Manufacturers 
Hanover Trust Company (Manufacturers). 

4. At various times before and since July 7, 1961, 
Manufacturers has made loans to, and been a creditor of, 
Central and, after February 1968, of Penn Central. 

5. When Penn Central filed a Petition for Reorgani- 
zation on June 21, 1970, there wus an event of default and 
Penn Central's Gold Bond Mortgage and other Penn Central 
debts became due. 

6. In response to this Court's request of August 10, 
1970, Manufacturers, as Trustee, filed two statements of 
position, with supporting briefs, one, filed by Simpson 
Thacher & Bartlett, on its behalf as Trustee of the New Haven 
Mortgage; one, filed by Kelley Drye Newhall Maginnes & Warren, 


on its behalf as Trustee of the Central Gold Bond Mort yage. 
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It filed its statement as New Haven Trustee on the advice 
of Simpson Thacher & Bartlett that it could not withdraw 
as trustee, and had to act to protect its cestuis until a 
successor was appointed. 

7. On June 21, 1971, Manufacturers petitioned for 
the appointment of a successor trustee under the New Haven 
Mortgage. 

The following assertions relied upon in the Zeldes 
Statement are misleading?*: 

1. “Manufacturers recognized the possibility of 
its conflicts of interest as early as 1961." (Zeldes, p. 3) 

The potential conflict Manufacturers recognized in 
1961 was that which might be occasioned by the fact that, 
in addition to being Mortgage Trustee for the New Haven, 
Manufacturers was also a creditor of the New Haven, in part 


because of its participation in the New Haven flood loans. 


This situation was set forth in detail in the petition of 


Manufacturers to intervene dated July 25, 1961 and was the 
subject of a conference with Judge Anderson (and others) in 
his chambers in New Haven on euly 26, 1961. (Narrative of 
Services, App. 4 to McAfee Aff. (Narrative), pp. 3, 4.)** 
The Petition to Intervene was heard September 6, 1961 and 
was granted by order entered that day. 
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* We believe this results from Mr. Zeldes' unfamiliarity with 
events of which he has only indirect knowledge. 


Mr. Zeldes asserts (Zeldes, Pp. 7) that this Narrative is 
“replete” with references to conflicts of interest; on 
careful review, we find two - the one at pp. 3-4 noted 
above, anc the second, at PP. 49-52, which fully describes 


the events in late 1970 which led Manufacturers Hanover 
to resign. 
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2. "The conflict arising from the Gold Bond Mort- 
gage situation may not have been brought to this Court's 


attention Until... November, 10, (1970 022 0") Ceddes, 


‘ 
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In fact, Manufacturers' counsel advised counsel for 


the New Haven Reorganization Trustee on July 1, 1970 that it 


saw potential conflicts arising out of its role as New Haven 


+ 


Mortgage Trustee and as a creditor of Penn Central and trus- 
tee of Penn Central mortgages, and requested that counsel 
advise the Court of this problem and its desire to resign. 
The sane point was discussed with the Reorganization Trustee 


or his counsel on several occasions in July and August, 1970, 


and we were advised that the Court was informed of Manufacturers' 
concern about its conflicting interest in July, 1970. (Nar- 
rative, pp. 49, 50) 

3. “While this conflict may have been latent until 
a default under the Gold Bond Mortgage occurred, or at the 
very latest when the Penn Central went into reorganization on 
June 21, 1970, the handwriting was on the wall and was 
apparently seen by counsel to Manufacturers who was aware 
of Penn Central's dire financial problems when Manufacturers 


advised the . . . Supreme Court on December 5, 1969... of 
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s ‘the possibility that the Penn Central might become insolvent.'" 
AN 
(Zeldes, pp. 5-6) 

We can claim no such gift of prophecy as the Zeldes 


Statement credits us with. What we did point out, as our 
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Petition for Certiorari to the Supreme Court (p. 20) and 
our reply statement to this Court (p. 8 fn) made clear, 
was that this Court's underwriting formula afforded no protec- 
tion against the possibility of a Penn Central bankruntcy 
during the nine years the formula was to be in effect.* 

4. "The testimony of Robert A. Byrne ... reveals 
not only an awareness of the conflicts, but Manufacturers['] 
attempts to insulate itself from its problems by maintaining 
Separate counsel for its conflicting interests, Simpson Thacher 
& Bartlett . .. in 1947 and Kelley Drye, and Warren to 
represent Manufacturers as Indenture Trustee in the New York 


Central where its predecessor, the Hanover Trust had been an 


indenture trustee since the late 19th century", etc. (Zeldes 


Statement, pp. 7-8). 

Again, the Zeldes statement attributes prophetic 
powers that neither Simpson Thacher & Bartlett nor Manufact- 
urers possess. When Simpson Thacher & Bartlett acted for 
Manufacturers Trust Company on the New Haven Mortgage in and 
after 1947, it did so as corporate trust and then general coun- 
sel for Manufacturers. Likewise, Kelley Drye acted for The 
Hanover Bank with respect to the Gold Bond Mortgage as Hanover's 
counsel. There was then no conflict and there was, we submit, 


: ; » ; : 
likewise none when, after its merger in 1961, Manufacturers 


_steanyeoahammsntnonsseanaueamnyiosnr mere eaacmrTeneeReb 


* Incidentally, the Gold Bona Mortgage default occurred when, 
and not before, Penn Central filed its petition of June 
21, 1970. 
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assigned its general trust work to Kelley Drye but asked 
Simpson Thacher & Bartlett to continue to act with respect 
to the New Haven which was already in reorganization. 


It is only true by the sheerest technicality that 


’ 


Manufacturers "retained" Kelley Drye in 1961; what in fact 
happened is that all trust matters of the merged bank were 
assigned to Kelley Drye, which thus continued to act with 
respect to the Gold Bond Mortgage, except that Simpson Thacher 
& Bartlett was asked to continue to act with respect to the 
New Haven Mortgage. 

5. "As to Manufacturers' insulation theory, Mr. 
Byrne admitted that it was developed on the advice of counsel 
from both Simpson, Thacher and Bartlett and Kelley Drye." 
(Zeldes, p. 8) 

This statement repeats the same mischaracterization 
of Mr. Byrne's testimony as Mr. Zeldes introduced at the 
May 18, 1976 hearing. Mr. Byrne first made reference to 
“insulation” in reply to a question by Professor Moore (Tr. 


18); he stated that it was the Bank's judgment that it was 


insulating itself by using different counsel. Mr. Byrne 


did not state that this was the advice of counsel. The 
question of the advice of counsel was raised on redirect, 


where Mr. Byrne testified as follows (Tr. 26): 


. : e * 
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Was Manufacturers advised by its counsel, 
that is to say, Simpson, Thacher and 
Bartlett on the one hand and Kelley, Drye 
on the other as to whether or not they 
could resign, simply resign the Trustee- 
ship[s] in the summer of 1970? 


We were advised that one could not just 
flat out resign. 


t 


Do you recall what the reason given for that 
was? 


Well, the Bondholders had to have a Trustee." 
At Tr. 36, Mr. Zeldes asked the following question: 


Now you mentioned that you received, I 
believe you said on direct examination, 
the advice of counsel concerning the 
insulation theory. Was that advice 
given to you by your attorneys in this 
proceeding or in the Penn Central pro- 
ceeding or in both proceedings? 


‘ 
a E 


Mr. Bader: I don't believe that was 

the witness’ testimony. The witness' 

testimony was that he was advised from 

isic: by] his counsel they could not 

withdraw from the trust at that time. 
" 


The witness made this clear in his reply to the court 
37; emphasis supplied): 
"The Court: And it was your thought 
that in so doing you insulated yourself 
from any disqualification in so doing? 
The Witness: Yes, sir." 
However, Mr. Zeldes persisted in his interpretation, and the 
witness rejected it (Tr. 38; emphasis supplied): 

"Q. When you consulted with both of these coun- 
sel separately, did they give you the same 
advice with respect to the insulation theory? 
It's the best we could do, yes." 


Simpson Thacher & Bartlett and apparently Kelley 


Drye advised Manufacturers that it could not resign its 
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trusteeships unless and until successors were appointed and 
that it had to act meanwhile in such fashion as to protect 
the interests of its cestuis. Simpson Thacher & Bartlett 
ad-’ 3ed the New Haven Trustee and this Court that there was 
a potential conflict. We understand that Kelley Drye 
Similarly advised the Penn Central Trustees and the Penn 
Central Court. We know of no one who, in 1970 or L971, 
advised the bank that by acting through separate counsel, 
it was “insulated." Rather, our advice then was that the 
bank had no choice except to act as it did. 

6. ". . . Mr. Byrne's unequivocal testimony that 
Manufacturers would pay Simpson Thacher if this Court did 
not. . 2. 27 (Zaldes, Oo, 21) 


This characterization misinterprets Mr. Byrne's 


testimony, at Tr. 40-41: 
"By Mr. Zeldes: 


Q. Let me ask you this then. What is the bank's 
understanding with respect to compensation 
for your lawyers in this proceeding in the 
event that the Court should not award any 
out of the estate? 


Well, I think we would then discuss it. 


Pardon? 


I think then we would discuss it. We have 
not reached an agreement or understanding 
On that point. I think this would be - - 


Do you agree with the statement that your 
lawyer just made that you are under a moral 
obligation to pay them if that occurs? 


I think we would. 


The Court: You would what, have the 
obligation or wowld pay them. 


The Witness: We would pay them." 


j E 
. 
' 


2 ‘ 


What is clear is that the witness was expressing a personal 
opinion as to what his superiors at the Bank would decide to 
do in an eventuality that has not yet arisen. Tae actual 
obligation of the Bank vis-a-vis Simpson Thacher & Bartlett 
and its extent is set forth explicitly in the petition of 
Manufacturers (page 7, paragraph 3) and in the affidavit 

of McAfee, in Manufacturers' application for allowances. 


The pertinent passage of the McAfee affidavit reads as fol- 


lows: 


"When the New Haven filed its petition for 
reorganization, Petitioners and ST&B agreed, 
in view of the provisions of Section 77 of the 
Bankruptcy Act, that ST&B would be legally 
entitled to receive as compensation for its 
services to Petitioners (and reimbursement for 
its expenses and disbursements) only such 
amount as was ultimately found by the courts 
to be reasonably and properly reimbursable to 
Petitioners out of the assets of the New Haven. 
However, ST&B stated that in the event such 
amownt was in ST&B's opinion grossly inadequate, 
ST&B would come to the Corporate Trustee and 
ask that it be paid additional compensation out 
of the Corporate Trustee's own funds. The 
Corporate Trustee agreed to consider any such 
request but it was expressly understood that 
it would be under no legal obligation to 
comply." (paragraph 9, page 9) 


Summary of Facts 
There is, we believe, no dispute - and no basis for 
dispute - that there was no foreseen or foreseeable conflict 


in the position of Manufacturers prior to the filing of the 


reorganization petition by Penn Central on June 21, 1970, 
an event which triggered defaults under the Penn Central 
mortgages, tnelading the Gold Bond Mortgage. * 

Under the thrust of that catastrophe, and the 
decision of the Supreme Court eight days later, this Court, 
on August 10, 1970, propounded questions which we - and, 
we believe, this Court,- thought required urgent responses. 
While we - and Manufacturers -.were aware of the conflict, 
a fact we disclosed to this Court in July, 1970, and that 
Kelley Drye disclosed to the Penn Central Reorganization 
Trustees and to its Reorganization Court, we also felt - 


and so advised Manufacturers - that while it should resign 


as soon as possible, it was meanwhile obligated to do its 
best for its cestuis. Mr. Zeldes Suggests (Zeldes, p. 16), 
that it would have been preferable for Manufacturers to 

have done nothing in its capacity as New Haven Trustee after 
June 21, 1970; we find that suggestion meritless. Simi- 


larly the Reorganization Trustee implied at the May hearing 


Mr. Zeldes quotes (at p. 3) the Reorganization Trustee's 
Suggestion that Manufacturers "was indenture trustee 

for two groups of bondholders with conflicting interests" 
(Trustee's Statement, p. 20) We did not - and do not - 
understand the Trustee to contend that Manufacturers was 
involved in an actual conflict prior to June 21, 1970. 

In fact, the Trustee's Statement continues, immediately 
after the material quoted by Mr. Zeldes, in the following 
language: 

"However, until Penn Central filed for reorganization 
in June, 1970, Manufacturers' duties under the Penn 
Central mortgages were limited to areas unaffected 
by the conflict. ..." (Trustee's Statement, p. 20) 


that we should perhaps have sought the appointment of a 
special master - an< perhaps special counsel - when the 
conflict appeared. We would &Sbserve that such a course 


was then suggested by no one. 


The Question of Law 
The relevant question, we submit, is whether 
having done what it did in 1970, Manufacturers thereby acted 
in such a fashion as should in equity deny it retrospectively 
any compensation for the services it rendered to the New Haven 
from July, 1961 forward, services which we would note no one 
even now claims were not single-mindedly devoted to the interest 


of the New Haven and indeed substantially benefited the New 


Haven. We submit that there is no legal or equitable basis 


for such a result. To impose a penalty on those who have acted 
throughout in good faith would be punitive and entirely wanting 


in that fairness which equity requires. 


ARGUMENT 


THERE IS NO LEGAL OR EQUITABLE 
GROUND TO DENY MANUFACTURERS 

FULL COMPENSATION FOR ITS SERVICES 
AND FULL REIMBURSEMENT OF EX- 
PENSES INCLUDING ATTORNEYS' FEES 


Mr. Zeldes' argument is based entirely on the 


decision of the Supreme Court in Woods v. City Bank Co. 
312 U.S. 262 (1941).* In that case, the Supreme Court 


affirmed a decision of the District Court denying com- 


pensation under the Chandler Act to an indenture trustee, 


. As the Trustee noted in his Statement of Position 
(pp. 28-29), more recent — have adopted a more 
flexible position. See, ae Silbiger v. Prudence 


Bonds Corp., 180 F. 2d 917 (2a 1¢.3, cert. denied, 


340 U.S. 818 (1950); Berner v. ' uitable ble Office 
Bldg. Corp., 175 F.2a777: oy, 1, —C—CtC“C 


’ 


. 
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a bondholders' committee, and their common counsel “for 
lack of equity." The facts of Woods are far different 
from those of the present case. Petitioners in Woods, 
according to the District Court, conspired to and did 

use their fiduciary positions to serve their own financial 
interests at the expense of the bondholders and creditors 
of the estate. The Supreme Court's opinion provides 

an outline of the interrelationships through which the 
Woods petitioners carried out their continuous course of 
devious conduct. 

Briefly, the indenture trustee (City National) 
was the trustee under real estate mortgages covering 
three apartment-hotels, Granada, Arlington and Lincoln 
Park, which were interdependent although operating in 
competition. The so-called "bondholders committee" of 
five members, which appointed the trustee, included two 
employees of the trustee who,with a third, were formerly 
emploved by Cody Trust, a principal underwriter of the 
bonds and a principal stockholder of the corporation. 
There were similar committees controlled by the same 
trustee for Arlington and Lincoln Park which purchased util- 
ity services from Granada. Appartently, little, if any, of 
these interrelations were ever disclosed by the Granada 


committee in soliciting proxies. Findings 49-50; 


7g 


aia U.8. at 265. The various committees were, in effect, 
sections of the trustee's corporate reorganization depart- 
ment. The attorneys were not only counsel for «he mort- 
gage trustee of all three buildings and for their com- 
mittees, but had also previously been counsel for one, if 
not both, of the principal bond underwriters, one of 

which was also a principal stockholder in Granada (Findings 
44-46; cf. 312 U.S. at 267). Both the lawyers and the 
committee members were involved in the conflicting situa- 
tion throughout the reorganization; the indenture trustee 


was a later arrival. 


The unreported findings and conclusions of the 
District Court, annexed hereto as Exhibit A, reflects 
the magnitude of the abuses the Court found had been per- 
petrated by petitioners in Woods and are essential to 


an understanding of the decision.* 


‘meee Sh hte 


* Mr. Justice Jackson warned against relying on broad 


Supreme Court language without investigating the 
facts of the case to which the language relates in 
Armour & Co. v. Wantock, 323 U.S. 126, 132-133: 


"It is timely again to remind counsel 
that words of our opinions are to be read in 
the light of the iacts of the case under 
discussion. To keep opinions within rea- 
sonable bounds precludes writing into them 
every limitation or variation which might 
be suggested by the circumstances of cases 
not before the Court. General expressions 


transposed to other facts are often mis- 
leading.” 
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From these findings, especially findings 26, 
28, 34, 40, 41, 44-46, 48, 50, 51, several things are 
apparent: 

First: The conflicts involved went to the 
very heart of the reorganization. (Finding 50) 

Second: They continued through the entire 
course of the reorganization. _ (Finding 50) 

Third: The conflicts were voluntarily 
accepted if not sought. (Findings 48 and 50) 

Fourth: The conflicts caused losses to the 
estate. (Finding 45) 

Fifth: The District Court at least ques- 
tioned whether any service of value had been performed. 


(Findings 40, 44 and 45) 


Sixth: The attorneys were equally involved 


in the conflict. (Finding 50; 362 U.S. at 367) 

Under the circumstances, the holding of the 
Court is hardly Surprising - that the District Court 
was amply justified in exercising its discretion to 
deny compensation for lack of equity due to the 
conflicts. 

Manufacturers' situation, however, was quite 
different from that in Woods. The situation Manu- 


facturers faced was one forced upon it by an event over 
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which it had no control and involved no self-dealing. 

Lest there be any confusion about the posi- 
tion of Manufacturers, we do not concede that at any 
time in the course of its trusteeship of the New Haven 
Mortgage, Manufacturers, or its counsel, committed 
any impropriety or breach of trust, or acted in any 
fashion other than one of single-minded and undivided 
loyalty to its cestuis. When the conflict arose, 
Manufacturers, rather than concealing the fact, moved 
promptly to disclose its existence, and sought relief. 
In short, the present situation is to be distinguished 
from that in Woods because Manufacturers, through its 
counsel, Simpson Thacher & Bartlett, acted to protect 
the interests of the New Haven bondholders and in so 
doing, conferred undeniable and unquestioned benefits 
on the New Haven estate. We respectfully submit 
that to apply Woods to the facts here would be a 
perversion of the equitable rules governing the con- 
duct and compensation of fiduciaries. 

The logical extension of the arguments set 
forth by Mr. Zeldes with respect to the proper action 
to be taken by a trustee in the position Manufacturers 
found itself is this: that whenever the mortgagor 


under an indenture files a petition under the Bankruptcy 


Act, the trustee of that mortgage must either immediately 


resign under that indenture or resign as trustee under 
indentures of any other mortgagors which have or may have 
any relationship with the bankrupt debtor, no matter how 
remote, unlikely or contingent. This, we respectfully 
submit, would be corporate chaos. 

Mr. Justice Douglas recognized in Woods that 
proper expenditures should be allowed: 


"Plainly expenditures are not ‘proper' within 
the meaning of the Act where the claimant 
cannot show that they were made in furtherance 
of a project exclusively devoted to the inter- 
ests of those whom the claimant purported to 
represent. On the other hand, those expendi- 
tures normally should be allowed which have 
clearly benefited the state. Scott on Trusts 
(1939), $245.1." 313 U.8. at 269 


Mr. Zeldes suggests (Zeldes, pp. 12-13) that the List of 
allowable expenses in Woods is exhaustive, and that since 
the indenture trustee's counsel were denied fees in Woods, 
such counsel fees are not properly reimburse” .e expendi- 
tures here. What Mr. Zeldes fails to note is that in 


Woods the indenture trustee's legal counsel itself was 


found to have had a conflict of interest since it was 


counsel to the indenture trustee, counsel to the committee 
and counsel to the committees for the other two apartments. 
Cf. Finding 48. Moreover, Mr. Zeldes erroneously construes 
Mr. Justice Douglas' statement describing examples of proper 
expenditures as »xclusive by failing to note the sentence 
following the Court's examples: "Such classification of 
expenses, at times difficult, rests in the sound discretion 


of the bankruptcy court." 312 U.S. at 270. 


A4 xs 


THE CALCULATION OF SIMPSON 
THACHER & BARTLETT'S FEE 
nee 


Mr. Zeldes argues that in the compntation of 
any fee to be awarded to Simpson Thacher & Bartlett, 
"there should be no multiple added for the contingency 
factor cr the benefit conferred." (Zeldes, p. 19). We 
respectfully submit that this position is in error, both 
On the law (discussed in ovr earlier statement at Dp. 18) 
and on the facts of the present situation. 

As Mr. Zeldes correctly notes (see Manufacturers 
Reply at pp-18-19) two different methods were employed 
in calculating Simpson Thacher & Bartlett's requested fee 
(approximately $1.7 million). The first applied multipliers 
to Simpson Thacher & Bartlett's aggregate recorded hours, 
using standard hourly rates for senior partners, junior 
partners and associates. The second applied to each year's 
recorded time 1974 hourly rates for attorneys of various 
Status and added the sum of $5909 in view of the results 
achieved. 

It would seem that ur. Zeldes has misunderstood 


the first method Simpson Thacher & Bartlett used. Mr. 


Zeldes claims that "it also seems inappropriate to increase 


the normal hourly rate for the standing of the particular 
lawyer involved, since his status, whether a senior partner, 


junior partner or associate, and the competency of his law 


S44 


firm, would already be reflected in his normal hourly 
rate.” (Zeldes, p. 20) At no time in the first calcula- 
tion of Simpson Thacher 5 Bartiett's requested fee is 

the normal hourly rate for the standing of an attorney 
increased; as we clearly stated in our Reply Brief (p.. 26), 
we have merely used average or standard rates for all 
hours recorded by each group of attorneys - senior part- 
ners, junior partners and associates, No alteration in 


status is involved. 


Mr. Zeldes' criticism of the second approach 


is equally misplaced. He argues that use of "present 

hourly rates seem inappropriate for the further Seeeee: 

that attorneys fees, like everything else have increased 

in recent years with the cost of living. « What cost $100 

in 1967 cost approximately $148 in 1974 and now costs 
approximately $167. . .. It would seem appropriate, then, 
to use the hourly rates normally charged for the year that 
the services were actually rendered and not current rates," 
(Zeldes, p. 20) This argument overlooks two crucial factors. 
Firstly, counsel are unable to seek any imputed interest on 
fees currently being souaht which, in a more Ordinary com- 
mercial and legal context, would have been bilied and obtained 
on a current basis over the years. Secondly, Mr. Zeldes 


ignores the converse of his calculations based on the Consumer 
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Price Index. To use the numbers employed in his own 
example, $100 received now is the equivalent of $59.88 
received in 1967. We thus submit that Mr. Zeldes' cal- 
culation, far from attacking the logic of the second 
method of calculating Simpson Thacher & Bartlett's re- 


quested fee, rather supports and reinforces it. 
CONCLUSION 


We respectfully submit that the application of 
Manufacturers for compensation and reimbursement of ex- 
penses (including attorneys' fees), fees and allowances 


should be in all respects granted. 


Dated: New York, N.Y. Respectfully submitted, 
June 4, 1976 


SIMPSON THACHER & BARTLETT 


Attorneys for Manufacturers 
Hanover Trust Company, as 
former Corporate Trustee of 
the First and Refunding 
Mortgage of Debtor 

Office and P. 0. Address 

One Battery Park Plaza 

New York, New. York 10004 
(212) 483-9000 


WHITNEY NORTH SEYMOUR 
HORACE J. MCAFEE 
ALBERT X. BADER, JR. 


Of Counsel. 
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IN THE 
UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganizatior of a Railroad 


In the Matter of 2 z pee 
THE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD COMPANY, 

__ Debtor. 


No. 30226 


OPINION AND ORDER ON APPLICATIONS, PUR- 
SUANT TO §77(C) (12) OF THE BANKRUPTCY 
ACT, FOR COMPENSATION AND FOR REIM- 
BURSEMENT OF EXPENSES INCURRED ON BE- 
HALF OF THE BANKRUPT ESTATE 

Qn August 20. 1975 this court filed av opinion and order pur- 
suant to which there were forwarded to the Interstate Commerce 

Commission (EC.C.) certain applications for compensation for 

services and expenses, rendered and expended by the several appli- 

cants for the benefit of the Debtor's estate sometime between July 

7, 1961, the date of the filing of the petition for reorganization 

of The New York, New Haven and Hartford Railroad Company 

(New Haven Railroad), and a date or dates shortly prior to the 

filing of the applications. 


On February 5, 1976, the Railroad Revitalization and Regula- 
tory Reform Act of 1976 (Public Law #94-210) (RRRRA), 
which had been enacted by Congress, was signed by the President. 
Section G18) of the Act, among other things, provides that the 
powers and duties of the LC.C. under $77 of the Bankruptey Act 
be terminated on the enactment of the RRRRA into law, as it 
related to any railroad in reorganization under $77 but not sub- 
ject to the Regional Rail Reorganization Act of 1973, 45 U.S.C. 
701 ef seq. (the “Rail Act’) and one which does not operate any 
line of railroad and which has transferred all or substantially all 
of its rail properties to a railroad in reorganization which was 
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subject to the Rail Act prior to the enactment into Taw of the 
RRERRA 


Phe situation of the New Plaven Railroad and the eireum- 
stances of ats reorganization at that: time brought a) squarely 
within the provisions of SO18¢b) of the RRRRA, and, pursuant 
to the provisions of that section, all of the powers and dutics 
formerly in the EC C. to pass upon the above mentioned claims, 
vested in this court, as the reorganization court having jyurisdic- 
tion over the New Haven Railroad, the Debtor, herein. 


Therefore all of the applicants filed their claims in this court 
and have asked that they be allowed and paid. Hearings were 
held on the petitions on May 10, and June 1, 1976, and the peti- 
tions for compensation for services and the allowance of costs 
have been fully submitted and are presently in the hands of the 
reorganization court for deternination, 


The claims made by the parties are as follows: 


Usitren States Trust Company or NEW 
York, Trustee of the Debtor's Llarlem River 
Division Mortgage 

lees: $ 


Expenses 


Carter, Ledyard & Milburn 
Fovs: $ 700,000.00 


ge ey te ee 2 775.36 
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prayed 716,029.62 


First MortGace 4% Bonpuotpers Com- 
MITTEE 
No separate fee or expenses are re- 
quested at this time. 
treed, Abbott & Morgan 
Fees: $ 76,603.20 
Expenses 864.22 
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Migdal, Tenney, Glass & Pollak 
Fees: $ 1,350,000.00 
expenses ids. 700. &8 


Harry PL Lander, Esq. 
Fees: $ 10,000.00 
Expenses 1,400.00 


MANUFACTURERS [EANOVER TRUstT ConM- 
PANY as former indenture trustee for the 
Kirst and Refunding 446 Mortgage Bonds 

Fees: $ 304,416.67 
[Expenses 103,018. 34 
Simpson, Thacher & Bartlett 
lees: $ 1,700,000.00 
[expenses 15,234. 81 


Crash MANHATTAN Bank, N.A., as fornier 
indetture trustee under the General Income 
Mortgage Bonds 

Fees: $ 44,400.00 

Expenses 84,648.83 


Dewey, Ballantine, Bushby, Palmer & Wood 
lees: $ 791,513.00 
45.176.00 
Expenses 19,605.47 


Lawrence Wo TANNOTTH, Successor ‘Trustee 
under the Debtor's First and Refunding 
Mortgage 

Fees: $ 45,660.00 
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Vyler, Cooper, Grant, Bowerman & Keefe 

Fees: $ 30,540.00 

I-xpenses 4,481.38 

ey enn ae 35,021.38 

Jacon D, Zeipres, Successor Indenture ‘Prus- 
tee under Debtor's General Income Mortgage 
Zeldes, Needle and Cooper, PLC. 

lees: $ 33,971.00 

Expenses 1,165.91 


S$ 35,1369) 


The petitioners, of course, must bear the burden of provir that 
the services for which compensation is sought under §77(c¢) (12), 
measurably benefited the estate and promoted the reorganization 
of the Debtor. Hoods vy. City National Bank & Trust Company 
of Chicago, 312 U.S. 262, 208 (VFL) (Ch. XN reorganization) ; 
In Re New York NAL, & H.R. Co., 46 F. Supp. 214 (D. Conn. 
1942), modified and aff'd sub nom. Werren vy. Palmer, 132 
2d 665 (2 Cir. 1942); Ju Re Boston & Lroviderce Railroad 
Corp., 428 F.2d 159, 164 (1 Cir. 1970); Jn Re Yale Express 
System, Ine., 366 FL Supp. L376 (SA NCY. 19739)) CCH X: re 
organization) 3 Alissouri Pacific R. Rk. Reorganization, 212 LCC. 
622, 665, aff'd on reconsideration, 217 LC.C. $77 (1930). The 
services must have advanced the course of the reorganization and 
net impeded it, Ju re Boston & Providence R.R., 260 F. Supp. 
415, 422 (D. Mass. 1966). cert. dented, 389 U.S, 974 (1967). 
Vurtherraore, it is the usual rule that they must not be cumula- 
tive, overlapping or duplicative of those of other claimants or 
services rendered by the reorganization trustee and his counsel. 
Finn vy. Childs Co., 181 ¥ 2d 431 (2 Cir. 1950) (Ch. X reorgani- 
zation): dn Re New York, NUL. & IL. R. Co., supra. 


\ substantial portion of the expenses claimed by each of the 
petitioners is made up of its attorneys’ fees and the attorneys’ 
ortt-of-pocket expenses. The chgibility of the claims for atter- 
neve’ fees, rests upon the same general qualifications as do 
$77(c) (12) claims generally, that is, the contribution by the 
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attorney must provide a measurable benefit to the entire estate; 
it must he closely connected with the process of reorganization ; 
and should he different from or more than a duplication of some- 
one else's contribution. 


From the date of the filing of the petition in reorganization, 
July 7, 1961, to the present time all issues of any substance which 
have arisen in the proceedings for the reorganization of the New 
Haven Railroad have been heard and decided by the same reor- 
ganization court, the United States District Court for the District 
of Connecticut. Beside the hearings im the district court. there 
were two additional proceedings in which petitioners’ counsel 
appeared: one was the appeal from: the LEC.C.'s decision en the 
valuation of the property of the New Tfaven Railroad for the 
purpose of fixing the price to be paid by the Peon Central Rail- 
read aor that property which, pursuant to $5 of the Interstate 
Commerce Act, was heard by a statutory three-judge court: and 
the other was the hearing to determine the value of the Grand 
Central Properties which was assigned by the reorganization 
court to a speetal master. The reorganization court was kept 
fully informed as to the three-judge court: proceedings and. its 
holding inthe case. At that tine both courts were of the opinion 
that the statutes required decisions hy both courts. The Supreme 
Court's decision in the New Haven Inclusion Cases, 399 US. 392 
(1970), however, ruled that after the Penn Central merger the 
three-judge court proceedings were no longer necessary. The 


special master’s findings were subesined to the reorganization 


court, which studied then: in detail, and approved and adopted 


them. Al of the proceedings and ace: ities upon which the 
petitioners’ claims are based, tock place before the same court 
and the same judge who is now entertaining and passing upon 
these petitions—-a circumstance which affords the court the op- 
portunity to ‘bring to bear upon the claims, firsthand observation 
and a direct line of sight on the relevant bases of evaluation. 


bccn 


One of the above mentioned generally adopted principles which 
apply to cases of this kind, is that the services for which compen- 
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of those of other claimants, particularly of the reorganization 
trustees or their counsel, On the other hand, this rule must not 
be applied so as to deny compensation altogether, to representa- 
tives of parties which the Bankruptey Act contemplates should 
take an active part in reorganization proceedings, merely because 
on certain issues their various interests may converge. See Jn 
Re TMT Trailer Ferry, lic, 434 ¥ 2d 804, 807-G8 (5 Cir. 1970) ; 
6A Collier on Bankruptey 913.10, at 967-69 (14th ed. 1972). 
Where different counsel contribute different or additional points 
of view ona given subject. even though all may he working to- 
ward a similar ultimate end, there is a benefit to the debtor's 
estate, at the very least, where the issues have been more fully 
defined or more thoroughly analyzed and presented. Such ¢ 
henefit, when it occurs, may properly he recognized in the grant- 
ing of allowances. Cf In Re New York, Ontario and Western 
Railway Ca. 71 EF. Supp. 634, 649-40 (S_D.N_Y. 19358). Where, 
on the other hand, one party does nothing more than repeat the 
position of another, the debtor should not be required to pay 
for the duplication of effort. See dn Re New York, NH. & H., 
R. Co., supra, 46 F. Supp. at 222, 224. 


Compared with some railroad reorganizations and comparable 
Chapter X cases, the number of claimants in the present case is 
not unusually great, but there are overlapping intercsts as well as 
divergent interests. The indeniure trustees and their counsel, 
as well as the 40 Bondholders Committee, as the record clearly 
shows, exerted every effort to preserve the Debtor's estate and to 
achieve through the necessary litigation a reasonably fair valua‘ion: 
of the assets of the estate. During the periods within which 
they held their respective positions, the indenture trustees and the 

minnttee and their counsel participated in all of the hearings by 
briefs and arguments as well as by presentation of evidence where 
necessary, on the many occasions in which these objectives—te., 
the preservation of the Debtor's estate and the achievement of a 
fair valuation —- were at issue. The reorganization trustees! 
sought to pursue these same objectives but they were compelled 
to give a great deal of weight and consideration to the factor of 
the public interest: which was heavily involved in keeping the 
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transportation system of the New Thiven Railroad) in opevation 
to avoid the devastating: cconomic consequences to southern New 
Mogland of a cessation of freight operations, in addition to) the 
loss af jobs to wellover 9,000 employees and the loss of transporta- 
tion faciities to thousands of regular passengers. “The reorgani- 
zation proceedings started with an empty treasury. The federal 
government made a loa of $12,500,000 which temporarily per- 
mitted the New Elaven Railroad to continue its operations, but 
it must be borne in mind that, unlike the Government's present 
activities in relief of the railroads, the federal government did not 
by way of grant or similar assistance give the New Llaven Rail- 
read a single dollar. On Deceniber 31, 1968, in an action dic- 
tated primarily by the public interest, the transportation plant 
of the New Haven Railroad was conveyed to the Penn Central 
as the sole means of keeping the trains going. Meanwhile, from 
July 7, 1961 to December 31, 1968 the New Haven Railroad, to 
operate, had to live on its own flesh and did so. The assets, 
insufficient to cover the obligations under the two series of bonds 
were eroded and depleted to the extent of a3 ~ 70 million dotlars 
in value. See New Haven Inctusion Cases, supra. In the face 
of these problems the petitioners presented the arguments for 
preserving the Debtor's estate with clarity and skill, based upon 
pains-taking and extremely helpful analyses, 


The record shows that there were inumerable iscues, mostly 
new and complex, which arose ont of the effort. on the one hand, 
to preserve the Debtor's estate and. on the other, te satisfy: the 
demands of the public interest. The court was constantly re- 
quired to balance these interests and make the necessary decisions, 
Without the adversary presentations, the balancing process would 
have been very difficult, if not impossibie, 


Obviously the estate should not be charged for duplicated ser- 
vices, and, to the extent that there is such duplication, compensa- 
tion for an overall contribution must be discounted. Likewise, 
legal services directed to advancing: the separate and distinct 
interests of the attorneys’ cHent-petitioner, and not the estate as a 
whole, must be disregarded. In the present case the services 
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of petitioners’ counsel were almost entirely dirceted at preserving 
and enhancing the value of the Debtor's estate. That this could 
result in an ultimately greater recovery by the petitioners them- 
selves does not militate against a right to compensation. Any 
dupheations of service among the petitioners or with the work of 
the reorganization trustees and their counsel were relatively 
sinall, Tt is apparent from the record that they made a conscious 
effort to avoid this.” Though the positions and objectives of two 
or more of them and those of the reorganization trustees might 
parallel cach other (in which case, by agreement, only one presen- 
tation would be made), the issues were usually so complex that 
different interpretations and approaches were available and were 
scparately presented by the different petitioners. This afforded 
the court a thorough analysis of an issue from varying points of 
view, which was a great aid to the court and made a valuable con- 
tribution to the reorganization proceedings. Any repetition or 
duplication involved, which did not serve ary useful purpose, was 
in no instance substantial. To the extent that it did appear in 
the contribution of any petitioner or its counsel. it has been taken 
into account in fixing compensation. 


On August 20, 1975 this court drafted and filed an opinion 
and order, ruling upon applieations by the petitioners to exercise 
its general equity powers and order payment of interim: compen- 
sation at that time. While the court declined because, under the 
law as it then stood. it was the duty and function of the T.C.C. 
to pass upon such claims, the court did, to a limited extent, dis- 


cuss the claims for compensation and expenses. A portion of 


what was said then is repeated here: 
“In this connection a principal clan of the petitioners for 
having rendered services of substantial benefit to the bank- 
ruptey estate and in aid of the reorganization plan stems 
from their services in connection with the valuation of the 
property of the New Llaven Railroad which was transferred 
to the Penn Central. The Trustees for the New Haven 
Railroad in reorganization had negotiated at length and in 
great detail with the Pennsylvania and New York Central 
Railroads in an effort to avoid lengthy and costly litigation. 
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A tentative agreement was ultimately reached, in the amount 
of approxtmately $125.000,000, which the reorganization 
court authorized the Trustees of the New Haven to submit 
to the Commission on October 24, 1966 and which was sub 
sequently approved by the Commission; but it) was never 
submitted to the reorganization court. 


Thereafter in the proceedings, the Trustees for the New 
Haven felt that. having made the tentative agreement, there 
would be some idipropricty in their going back to the Rail- 
roads, which merged on February 1, 1968 as the Poeun Cen- 
tral, te attempt to get a higher price. The court — 
their position to be understandable and proper. See Nez 
Haven Ineluston Cases, 309 U.S. 392, 410 notes 45 sad 46 
(1970). The petitioners, however, were not hound by the 
agreement and, using the $125,000,000 of the agreement 
as a pomt of departure, they pressed. for a higher price. 
Ultimately it’ was fixed by the courts at app o<tsately 
$174,600,000." 


see Newe Haven Inelision Cases, Supra. 


The LC.C., after reviewing the agreement, fixed a value for 
the New Haven Railroad of $125,000.000. Afterward, certain 
errers were shown to have been niade in this computation which 
had caused the valne to be underestimated hy about $24,600,000. 
These errors were: (1) a double deduction ef $16,200,000 for 
real estate taxes; (2) a failure to discount to present worth the 
expenses of liquidation, a factor which made a difference of 
$3,800,000; and (3) an increase of $4,600,000 in the appraisal 
of Bronx Yards by including the accidentally omitted feature of 
rail connection, 


With regard to the amount of compensation which should be 
allowed, thie must, of course, vary from case to case, depending 
upon the size, difeulty and complexity of the case and its issues, 
the need for the particular services performed by the petitioner 
and the nature and importance of the benefit which accrued to the 
estate and the reorganization proceedings. In the present case 
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the contributions made by the attorneys in the context of a railroad 
reorganization which, barring: a relatively small initial loan, had 
fo continue operations without cash and without credit, took on 
particular importance. Recent decisions in this Circuit on. the 
subject of calculating attorney's fees, as they may apply to the 
present case, have laid considerable cinphasis on the hours spent 
by counsel in working on the case, his standing at the bar, as well 
as the standing of his opponents, the magnitude and complexity 
of the litigation, and the responsibility involved and the result 
achieved. City of Detroit vy. Grinnell ( orp., 495 F.2d 448 (2 Cir. 
1974); Trans World clirlines, Inc. v. Hug! 12 F. Supp. 478 
(S.D.N.Y. 1970), modified on appeal, 449 F.2d 51 (2 Cir. 1971), 
reversed on other grounds sub nom. Hughes Tool Co. v. Trans 
World Airlines, Inc., 409 U.S. 363 (1973). Outside of being 
a point of beginning and a rough initial indicator, time spent can, 
in itself, have no conclusive meaning. The contribution to the 
Debtor's estate and its reorganization must be judged in the 
light of the quality and value of the werk produced.” 


\lowances for compensation and expenses have usually been 
nade in connection with an approved and confirmed plan. of re- 
organization, Ja re United Cigar Stores Co. of America, 21 
IX. Supp. 869, 875 - D.N.Y. 1937): Savaunah & A. Ry. Re- 
organization, 228 LCC. §43 558 (1938). But where there was 
sound reason to eae that the reorganization proceedings would 
not be concluded for a long period of time, the Commission in a 
recent case took the position that it was nnfair to aualified claim- 
ants to be required to bear the burden of indefinite delay before 
being paid. In Penn Central Transportation Co. Reorganization 
(Compensation), 348 LCC. 50 (1975), it permitted interim 
allowances under §77(c¢) (12) in advance of any reorganization 
plan proceedings. [n the present case the reorganization trustee 
formulated and filed a plan with the LCC, but, after the merger 
with the Penn Central and after that Railroad went into reorgan- 
ization, the New Haven trustee's plan became dependent upon 
and subject te the reorganization plan of the Penn Central. which 
will not, in all probably, be filed and approved for a long time to 
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come, “Therefore, in fairness to the petitioners, the court: is of 
the opinion that their petitions for allowances under $77(¢) (12) 


should be devermined now. 


Another factor which must he considered is the assertion. by 
the petitioners that the experse for attorneys’ fees, in the cireum- 
stances of this case, should be regarded as in the nature of con- 
Ungent fees whieh are usually somewhat higher than ordinary 
attorneys’ fees because the attorney has agreed to look only to the 
“ross amount recovered in the action and meanwhile to bear the 
costs and expenses of the litigation. Hf there is no recovery, he 
stands to lose whatever he ee put into the ease in services and 
money. The evidentiary material in the case does not show in 
express terms what fee arrangements were made by and between 
each of the petitioners and their counsel. Attorneys’ fees are 
presented here as expenses of the petitioners, and there were im- 
pheations by some that it was not contemplated that their attorn- 
neys would be left with a loss, but that the petitioners were first 
to seck reimbursement of attorneys’ fees from the court under 
77(ce) (12). There dnes appear to have been a contingent fee 
aspect to the attormey-petitioner arrangement in the cases of the 
lirst Mortgage 49¢ Bondholders Committee, the Manufacturers 
Hanover Trast Cor pany and the Chase Manhattan Bank, N.A., 
and in due course, consideration will be given to it. While the 
attorneys for the petitioners participated in the proceedings lead 
ing up to and including the precuring of a judgment of the Su- 
preme Court of the United States, fixing the amount due by the 
Penn Central to the New Haven Railroad for the inclusion of the 
property of the New Plaven at $174.600,000. that sum) has not 
heen paid and is due with interest. There is, therefore, ao re- 
covery in money against which a contingent fee ea be measured. 
It will he necessary for this court to reserve jurisdiction on that 
matter, 


There are a few other matters of general application which 
concern the compensation for services and expenses. It will 
Ie noted that the court has disallowed the very large sums, mostly 
hours of work by attorneys and clerical and secretarial assistance 
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preparing the applications for fees and expenses for presenta- 
tion to the LO.C. in compliance with its detailed specifications 
under Rule 51 of the LC.C.: 49 CER. $1100.51. The court 
has no such elaborate requirements. It is sufficient if the appli- 
cations reflect the time records, nature of work performed. at 
those times, the rates of compensation, and moneys received and 
expended and the reasons for them: and at should appear that the 
records are accurate and are such as are kept by a prudent attorney 
in the regular course of his practice. It is not customary for an 
attorney to make a special charge for drafting a bill and presenting 
tito his client. ‘The LCC. created a special set of requirements 
and, in view of it, allowed the charge in several cases: in others, 
inexplicably, it did not. There is no reason, however, why that 
item of cost should be borng by the Debtor's estate. 


The court made an estimate of the portions of the claimed 
attorneys’ fees, charged on the basis of current rates of pay rather 
than the rates which obtained for like work when the work was 
performed. In its computations the court made adjustments so 
that the latter standard would prevail. It is true that there was 
no allowansg for imterest, and there ordinarily would be some 
justification for seeking payment of past charges in terms of 
present dollar values. 


In this cases however, the epposite rule must prevail. From 
time to time, as long age as seven or eight years, the court for- 


mally and informatly suggested that the petitioners prepare and file 
pan antarctic oa 
cy 
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their claims for compensation and expenses but this was never 
done. Some diseretion as to filing the claims was left with the 
lawyers, but no reason was ever yiven at the time to explain why 
they did not do so. 


In cach of the computations for services of indenture trustees 
and counsel, the first or basic estimate concerned “watchdoy ser- 


oS © 


vices.” Allowances for such activities are proper. An inden- 
ture trustee serves ina fiduciary capacity, Woods, supra; see the 
Trust Indenture Act of 1939, 18 U.S.C. $877Zaaa et seq.. and is 


ot ee 6 


under a duty to look out for the bondholders’ interests in reor- 
ganization and to guard the value of the assets underlying those 
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miterests.  Ttalse means that the trustee mist “keep informed of 


lthe reorganization | proecedings and participate therein” din Re 
Hudson & Manhattan Radroad Company, 224 1. Supp. 815, 829 
(S.D.NLY. 1963), aodified on other grounds, 3389 F.2d 114 


(2 Cir. 1964), and te offer sugges dons and otherwise intervene 


where necessary to perforni its fictions Generally such ser- 


vices vad the administration of the estate and the reorganization 


of the debtor, and may be compensated out of the estate. See 


In Re New Vark, Ontario and Western Ratheay Co., supra, 
71 E. Supp at 637-38, 639-40 


With remard te the Pirst Morteace 467 Bondholders Com- 


mittee and ats counsel, the Migdal Tenney firm, it) should be 


neted that they are, in-effect, only volunteers and are not acting 


im pursuance of a fiductary duty as the indenture trustees are, 


The. Committee as not entitled to receive compensation or rem. 


hursement of expenses for “watehdoe™ services, as such. The 


Bondholders Committee was hkewtse so limited im regard to the 


expense of counsel fees during the period when Breed, Abbott & 


Morgan served as its attorney 


The Comunittece has now moved to (lea clainy for its CNPOCnses, 


July 8) 196) December 31, 1973 Not having previously 


made a tinely filing, the metion i dented 
tan) 


The court has considercel the question of unnecessary dupltica: 


tion of proffered benefits te the New Haven estate by two or 


more petitioners and has discussed it, eapra. Where the court 


has been of the opinton that some dupheation has occurred in 


Mathens where a petitioner dias dupleated the work of the reor- 


waunzation trustee or his counsel or the work of another petitioner 


Wheas carming the main burden on the issue, some deduction has 


heen made frome the chum of the dapheater 


ae a ee ; i The court made reference, above, ta the cuactment of the 
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services and expenses under $770¢) (12) against the estate of 
the New Plaven Railroad in reorganization vested an this court, 


and this is so regardless of whether the services were rendered 


4 . 
and the expenses were incurred before ar after the date on which 
the RRRRA of 1976 became law 
This court will now briefly summarize mm peneral terms the 


major contributions made by cach of the petitioners, and their 
respective counsel, for the benefit of the Debtor's estate and. with 
regard to each, the fair and reasonable compensation and the 


reimbursement of capenses which are allowed 


1. Usrrio Srares Proust Cosany op Naw Vor, Trusiee 
of the Debtor's Elarleny River Division Mortgage under the Debt- 


or’s Indenture of Mirst Mortgage dated January 1, 1933. 


The evidentiary material shows that United States Trust Com- 
pany incurred and expended $2735.30 in expenses connected: with 
its services on behaif of the Debtor's estate, and that netther the 
nature or amount of these expenses is contested. The court 
finds that the expenses were made, as alleged, that they were rea- 
sonable and necessary and they are approved and allowed under 


877(c) (12), and are ordered remibursed as hereinafter set forth, 


The evidentiary maternal further shows that United States 
VYrust Company incurred and expended $12,500 in payment: for 
the services of HS Equities, Ine., successor to Hayden, Stone 
Incorporated, an investinent banking firm, for services rendered 
from November, 1967 through April, P98, as consulting ccono- 
mists and mvestment counselors, specializing in railroad securities. 
The court finds that this fee was thenrred tn the course of affording 
United States Trost Company additional mformation and educa- 
tian to enable it to perform its duty as trustee. Tt was chiefly 
for the purpose of protecting: and enhancing the safety and value 
of the Harlem River Division Bonds, and ts not chargeable to 
the Debtor's estate. 


United States Trust Company, among other things, cooperated 


with the Debtor's estate in attempts to obtam tax relief from 
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state anthorities, and in the construction of necessary betterments 
to raglroad: property. Ttomet with its counsel and representatives 
of the Debtor to discuss a bond purchase program: which would 
sanplity the Debtor's financial structure and) generally benefit 
participants in these proceedings, Tt also reviewed the question 
of using fonds on deposit with tt, as trustee, for the open market 
purchase and retirement of Tfarlem River Division bonds. It 
examined appraisals and agreements m connection with its par- 


ticipation in the sale for S1,205,000 of certain property subject 
| property J 


to the Parton Raver Division morteave Tt drafted, with the 


sistance of ats counsel, the indenture fer the Bonds assumed 
by the Penn Central 


While the court is satished that the United States Trust Com- 
pany mide a valuable contribution to the Debtor's estate im ad- 
vocating: and promotmy the assumption by the Penn Central 
ef the Plarlem River morteage debt. a substantial proportion. of 
the effort and skill was devoted to protecting and enhancing the 
sfety and value of the bonds for the direct benefit of the Harlem 
River Division bondholders, whe shold bear some af the EXPENSE, 
The court also finds that the represcatations: set. forth in) the 
Proust Companys Toshibit ©ooaf ats petition for allowances for 
compensation and expenses, dated fume 12, 1975. 16., the affidavit 
of Jo Sinclair Armstrong, Executive Vice President of United 
States “Prust Company of New York. are truce but, as stated in 
the affidavit, “[the} valuation of reasonable compensation. for 
the “Trust Company's services is based upon the substantial bene- 
hts whieh have accrued to the Debtor and to the Harlem River 
Diviston bondholders. *  Ttas the opinion of the court, there- 
tore, that the fur share of the chun te he paid hy the Debtor's 
estate as heremafter set forth is $45,000 


Poa Carter, Ledyard ¢> Milburn. counsel for United States 
Trust Company, July 7. 1961 BNET, TORS, 


The evidentiary material shows that counsel incurred and ex- 
pended $SP5 182 40 an connection with tts services on behalf of 


the Debtor's estate. and that neither the nature or amount. of 
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these expenses is contested. “Phe court finds that the expenses 
were made as alleged. that they were reasonable and necessary 
and they are approved and allowed under $77¢¢) (12). and are 


ordered remabursed, as herematter set. forth 


Ie Testobit A cof the petition for compensation the affidavit 
Ol NM Wernan wine aie) coteh fads tea he: traire—4thre! fata a 
Carter, Ledyard & Milburn desenbe. uiver ala, the most significant 
‘Lhese are 

(Pr) the 


asstunption of the Pharm River Divtston Bonds by the Penn 


contributions made by them to the Debtor's estate 

their separate and distinct efforts in connection with 
Centrab: (2. the merase of ‘$4,600,000 jacthe -vahiation af the 
Bronx freight yards brought about by the discovery on) the 
second round of Commission bh nes that the real estate valu- 
ation witness, Mr. AleCann, hag assumed lack af rai services 
to, the Bran frereht yards: (3) the defeatvoft “six-nronths” 


climiants fot pronty statu (4) the prompt melaston of the 


Debtor m the merger of the Pennsvivania and New York Central 
saleoof a portion of the Oak Point Yard, 
' 


which was subject to the Plarlem River Division morteage, wath 


> 


Ktailroads : and C530 the 
the result that the $1,205,000 proceeds fram the sale care deposited 
mothe registry af this court where they are now held. thus creat- 


mea fund which tures to the benefit of the Debtar’s estate 


\s stated by the court an rufing on the petition of the United 
States “Trust Company. cepra, a valuable contribution to the 
Debtor's estate resulted fron thre asstuption by the Penn Central 


of the Phadent River morty 


ee debt, but a substantial proportion 


of the effort and skill was devoted to protecting. and enhancing 


Vy 
the safety and value af the hands fey the dereet beneht opie 


Plaster: River Division bondholders, wha should: hear: same df 
1 


the expense, “This statement applies equally well te the United 


States “Prast Company's counsels participation im the tigation 


comeermimne the “six-meonths  clamuants for priority status Vhey 
took an active partoin this and contributed to ats success, but the 
noun responsibility for this Htigation rested on Stmpso, Thacher 


& Bartlett. together with counsel for the reorganization. trastees 
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After takine inte consideration Ca) the change im value’ of 
the dollar between POGQ, the date when the court: sumuested: the 
atne abit ther clatais fer compensation, and £O755 Cb) any 


by counsel for the 


alleged amneeessary duphteation of seruices 
PESPECEIVe POLTOTErSs ; ek Le Phen henefit ta the Debtor's estate, 

awhole, itis the opinion of the court that the fair share to 
he pert lw the Debtor's estate vs heremafter set forth, af the 
clint by Carter, Ledyard & Milburn for compensation for the 
crvices rendered in this case is S$50Q,000. Tt ais a complete and 


final fee and at carries with tf no contingency fee, mterest or rights, 


} Vin Pasa Marre HOSE DERSCOGUMMITTES 
No appheation tas been made for services or expenses an be- 
half of the Committee, itself, and none is allowed 


La Brevd, bho & Ai nr, counsel for the First: Mort- 
we £0) Bondhealders- Conmuttee! Jaly &, P96r — October 10, 
LM ty 

Phe eourt finds that comnsels expenses inthe amount of S864 22 

re menrredl yy cemtmection with the services of counsel, rendered 


for the benetit of the estue of the Debtor, the New Pfavern Raal- 


doin reoreanizations onc that they were reasenable and 
HOCOSSTUNA Phey ave, therefore, approved for payment under 
P(e) (12) and are ordered remabursed to counsel as here, 


With ceceard: to the atharneve’ clit for services, (he court 
eopts as true the representations mul statements made my that 
| { ' { then itfachervat wheel cletaudl tlre work performed 
Phere wom have dient: however. wvealved) ay at) whiely Stes 
fron: the fact that services. rendered) exclusively for the Denefit 
t ehe Promedholders Ceotmittee are medrsecunmatels merced 
aoe led wath those rendered for the benetit of the bank- 
mt CMLL Hic New Pavan as a whet Its only the latter 
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Out of allof the hems of service mentioned, about one-half ean 


be suid to have been of ecttemel henehity ta the New Pham veatate 


My oats entirety Weighing these mr thre hreht of thet watiure and 


Wnpertance the court conehides Chat pust and 


tant COMTPCTIS AION 


FO EG SOT Lees Penh Pliee] is) St 2 FON Aeelne BEL TNe peud out of 


the Debter’s estate as herematter set forth 


Mortyave 407 Bondholders Conunittee, October 20. 1966 


Pre COnlenciiny Greteminh Micaela: Gad aciniwed themed and ex 
pended $47 760 R88 ji penises cantected with Hs> sepuices. Gay 
| boah the. Debtors: estate. ane chat nether the nature or 
meneb of these exper i Contested Phe conrt fir that 

ett for fee ind exper HW tt Hy cs 
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& Morgan w Str Cerne) for Gece a matter fale 8. 7g 
Oetoher TO. Pd NOCHE Chie he Nee de) Raitrond 
1 ation proceedings had heen going on for more than fae 
ye conn lt baba J: Viet cv Myay tbh rhe ww iy {ained 

nsel thoroughly famntarize ther esowtth the history and 
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recmient Phey obyected: ta several of its: provisions 


(hres Deed eee eae Otic | Shen) Paw bk ort for the 


Her LANE ED ati Muh Cokie te error the Creer 
unless the New Tbaven wa MmManeousiv melded and unless 
tdeqnate trate protective conditions wore imposed pen the Penn 
CGtrbenk aaaeg ( peireterpaty TM 0 ae Ccutral Merger 
PU | 6 SOC POOR both ot wineh affected the Debtor's 
t yond contributed to che Hitters: enhancement) of its: value 
WHat’ Ghose edhe teats Ube part Yo the Coomantlee s comwel were 
ih ied ‘ nf] Duis # alee i pean renee } FEB) chireetian which 
ane 1] nti ' | t mad enhunee the valne of the 
' j re “ ont ae it rie i tilentrre Erttstces 
. : reel Were? purse th inc obyectives: buat ther 
ee ‘ Wie nis proposed were tot the same and there 
\ Hite dipheation an the proposals and argument Miler 
the Crna ! PeViEW Ata) peel 4a 4 Hination was cert 
4 { rt t reyesty aa ae | ! cy Vin ML thr pMrriits 
ae { crarthoe n Eval cal fat the: New llaven’s 
CAS aia Ocal Maen uf iriopiedt \ Hiproperly 
Na gaye : topert ey TOOTS ZA tO Cort 
‘ ’ ' ae dren 11) i at tl wa 1H New 
Hii { eel ! Ni ih Mi Hom these properties 
I, Nile Deve led an less than four 
i ' weit WL PESptyse demiee) tt oryyertyenty Later 
sis apt {ony ' | | ‘ {¢ fio y | { Ching thas 
open { i C.FeC IN t ret acheptedd the ~y 
se ee te its Fearth Supplemental i 
thre i H | ( 1y} { 4 1 thy hey colyt H 
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ne ae nited by the Commission in this latest report 
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Ubscqpenthy: appealed frome the pudgiients of both courts. as did 


others of the creditor s, dnd ceotinsel argued before the Supreme 
Court the pomt that the underwriting provistan an the reorpaniza- 
Hon courts judgment did not provide a proper equivalent for the 
proporty turned over by the New Tlaven to Penn Central, The 
case was arpred before he Supreme Court hy counsel's senior 
partner, Mir Mipdal, with Mir Seymour, senior partner of counsel 
for the mdenture trustee under the First and Re funding Mortgage 


Bonds and by sperial counsel, Mr. Auerbach. for the reorpganiza- 


tion trustees Lhe Supreme Court resolved the matter of | avings 
Iwo courts adjudicating the price issue and deckared that. the 


1 ' 
} 


thiree> pure 


he Puterstate Commierce Act was 


re’ Cen Hitter fest 
ee Court Una OR 


not required under these circumstances and set aside its judgment. 


Fnportant but different arguments were made by the three 
| i 


eomnsel Mr. Migdal made the rebuttal argument. The judg- 


mocoutt was affirmed in part but vacated 
ind remanded in part for further consideration of the form: and 


nature of the pavinent by the Pema Central to the New Hlaven 


In the carly stages of the melision procecdings there were 


negotiations between the New Liaven Railroad creditors and the 


Pennsvivania and New York Central Rathroads secking: a. settle- 
ment of the pendiurge pst Mr. Misdal acted as lead counsel for 
the creditors im these negotiation The negotiations did) not 
succeed Phe reorganization trustees of the New Plaven Railroad 
hd net party pate as they felt bound by the apreement made with 
the two Rawroads The offer made by the Railroads was less 
than what the New Haven Railroad ereditars were willings to 


accept and the judgment subsequently awarded by the Supreme 


Cart seas + reatly moexcess of any offer made to the creditors. 


er of this court the reoreanization trustees, 
im September, L9G/, were authorized to file the second step of the 
weestep plan of reorpanization with the EC Problems arose 
iste possible inferences which mucht be drawn front the form 
mo owiich the order was issued The Bondholders Committee 


through its counsel appealed to the Second Circuit which modified 
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thre ordes mot C coppiprert res Perper ted Sibscquently the ECC 


pestrcel dts ! Howie evidentiary hearmys on Sup I oaf 


the plan uzation,  “Phese hearmps were fellawed) by 
the (oni report which alse contamed the [C.C.’s recon- 
srdertion purchase price issue remanded to it by the re- 
Me Wing aay aia e mn ain at mel the three-yu Ture comrt and the sue of the 
ippreawal He Sty BE When the phn owas: certiied. to this 
court, counsel tor the Committee ramed questions as to various 


portions of atoowhieh the court found had merit, but it refused to 
resolution cd the ammeunt te be pard 
by the Penn Central for the New Ulaven Railroad's assers had 
heen made The Committees counsel participated in many 
“ens om cenferences with counsel for the reorganization 


trustees and with eonnsel tor the mdenture trustees about various 


fe pre cd plan of reargantivation and they made con- 
triuchleve MeCN TOS with Tt peal ten. thi Pro isionys ot the plan 
vie the tas ces ancnees which ivi WY Prestiy at Subsequent 
io the Penn Contrals gome ite: peorcanizatian ‘L the fing of 
the decision of the Supreme Ceaurt ae the Nene: dlacen Puchiston 
Cu they followed closely the Penn Central reorganization as 
tf athectedl ai as at was likely te atieet the mterests of the New 
[tavern Railremd’s estate Aithough i was net ranted leave to 
HWlervene i « Porn Central proceedings, a mide SUELO SETONIS 


or recommendations directly to the New Plaven Ratroad’s trustee 


ns consideration 


Viter October TO, 1966 there were hefere the court no issues 
Ht seeerhieant miiportince relating ter thre bw ANS Haven Railroad's 
reorganization and ats cfforts ta preserve and enhanee as assets 


mowlich counsel for the 406 Bondholders Conunittce was not 


heard or ciel not partrerpate Wh neither the reorganization 
court nor the reatuaniziiow trostec and das counsel, and the 
indenture trustees and their respective canmsel were in fll auree- 
mreat ueverthe the Dehters estate and the ec of the re- 

tion were henefited by the constructive and. informed 
eriemcd and agonist the many prepesals which arose out of 
. om + | 
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In general the Committee’ s comnsel’s narrative account of their 
activities is found by the court te be a ecorreet statement of their 
participation im this reerganization and the tar and reasonable 
value of those services in this case 1 SO32.015, plus sueh con- 
tingent addition as aay later eventiate in accordance with a pro- 
viston hereafter recited 

2le) There ts 8 orp mated mite the clams for ceunsel fees 
filed by the First Morteave 466 Dondholders Committee, the 
clam of Plarry PL Lander. besa, of New [haven, Connecticut, 
Whe was retamed hy the firms of Treed, Abbott & Morgan and 
Migdal, Tenney, Glass & Dollak as their representative Connecti 
ent counsel Mr. Lander’s fees for service are fixed by the court 
at $2? 000 and lis enuit-r f pocket CN cs at SOOO These fees 
and expenses are to be paid out of the Debtor's estate as herein- 
after set forth 

3 Mantracturters LLANovien Prost COMPANY, as Endenture 
Trustee for the Debtor's First and Refunding Mortyage 

With reperd to the expenses meurred by the indenture trustee, 
Hene of the dems has been contested It is noted that, as set ont 

the affidavit of Mr. hwacstnor, a Semer Viee President of the 
petitioner, the wen ob GUE SOS 2 in advance ta Simpson, 

hacher & Bartlett, has heen properly deleted because it 1s rem- 
bursable. ‘Phe court finds the account of the sunis expended is 
eerreet and that they were reasonable and necessary. | hey are, 
therefore, approved and allowed under $77 (¢) (12). and ordered 
to he paid as herematter set forth by the reorganization trustee to : 


the petrtroner in the amount of BLOSOLS 34 


\s far as services of the Afanutacturers tlanover Trust Com- 
pany as mdenture teustee are concerned, the court would. on care- 
fal review, ordinarily find that there was sufficient unchallenged 
ence to qtialtfy: then as legitimate charges 
except for the fact that, subsequent to the Penn Central's fling 
fits petition im reorganization while the Manufacturers Hlan- 

Trust Company was acting as midenture trustee for the New 


Haven’s Tarst and Refunding Mortyagpe (frome which position it 
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t. therefeve, wetghed the relative risks of fiability iit took er 
appeared to take one side or the other between the two cestuis ; 
MS fiest sodutiom was to assten one of its hiwvers to on > side and 
mether one ot its Tawvers to the other The Vestine result 
wits that, on opening court one mermng, the New Elaven reor- 
samization court was handed a brief ly the Stimpson, Thacher 
firm from Manufacturers Llanover “Prast Company for the New 
Haven side of the case, and it was then handed another brief by 
be Welley, Drye firnt from the Manufacturers Llanover Trust 
Company fer the other side of the same case. This may have 


the 


Freund) an exercise of 


between partiahty on the 
ene hand and impartiality on the ether” But it was net proper 
tien by an indenture trustee Manufacturers Hanover should ~ 
have restened from both, as its Chairman had sated. burt apparent- 
Wonca one felt-the necessity of follascing through on hrs admonition, 
even though the Manufacturers Hanover is acvery large banking 
mistitation, it cannet be excused by saving that it was so large 
usoreht tand could not know what us left hand was doing nor 


could it he exensed by doting through its attorneys and agents 


totoaas forbidden tea do as a corporate person Its next 
Obipon was ta re f the New } aven and 
much titer, after 1 the Penn Central reor- : 
ganization court, it restened as indenture trustee for the Gold 
Boned mort I» mwhile rt has continued as indenture 


rustce for the renmiunimg New York Central and/or Pennsylvania 


17 issues, tt 


certs thattoas ats duty te oppose the claim of: the New Tlaven 


amutacturers Tanover's counsel mits 


vation trimstee’s 


isquahification of Fehantiy rs 


Tlanover Trust Company as madenture trustee. for the New York 


Contral and Peonnsy} t Raglresdl bonds + but. as counsel for 
Prost Company, Smapson Thacher asserts that there was 
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‘yof fiduciary duty by the Manu- 

New Havens first mortgage bondhold- 

fore damaged, the New Elaven reorgani- 

‘s collection of the sums awed the New Haven estate 
Penn Central for the transferred properties of the New 
has frustrated the further development of a plan of 
for the New Tlaven, the extent af such damage 
reamed at the eStt Wie Its measure turns on 
Tlaven estate wall receive 

SHp remy rts qudgament an the price to be 

Central for the New Ehaven property If the 

onntoof that prurelase priee ts paid in fall, the damaye 
\anufacturers Hlanover’s breach of trust would) be 
If no money were received by the New 

price, the damage would greatly exceed 

he Manufacturers Elanover claim for services 

If the purchase price payment were ultimately to 


between nething and the entire amount duc under 


jndginent, the measure of the damage inflicted by 


WK] goomsversely up oer down ac- 
wufactaurers Elanover Trust 
New Haven's First and 

its fiduciary duty to the 
ind has damaved it. While 
Prost Company ef Chieage, 
nee of fees for services and 
my this Circuit and others 
Fauitable O ffice 

Priadcuce 

iB yan or 


1, 230 F.2d 364 


rst ( ompany’s 

Phere has been no 

hey are found te have 
VAS ir paid aut wf the 
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$103,018 34 as hereinafter di- 
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or recdietion of the Trust 
ote te eee : ( ocopnrpartnan ch + for a [ve fer serrices gs miélenture ‘trestece 


and Refunding Morteave, the court 
Nn mE by 


Schann for se ~yonedered mi the aniount 
werable 


Manufacturers Phaneover 


oveleredd to aceeph an full accord and satisfaction of the 


for services, rendered by itt 


ave frustce for the New Tlaven’s barst and Refoanding 


any panier litsoever, one-quarter (14) of one per 


all payments made on and after the date of this 


ganization, fer and 
the Penn Central 
jndpainent of the 
of 


‘ Said pasment of 
Prost Company sha 
rest or other merements 
that the Manufacturers 
accept whatever may 
miputation, the “Prust Company's 
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New Tlaven estate shall 


hat) be dis- 


opsel for Maniufac- 
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S position that the Court 
question lias CVE been 
counsel, Sampson, 
as required under 
Mifacturers, rather than 
vamsel can theoretically look 
a practical matter, a reduction 
renubursement for legal fees is 
Trastee’s view. have 
AS toowbion rscomduet has even 
( Footnote omitted ) 
tint ys 


agrees wath the conclusions reached by 


Manufacturers Planever Priast Company in its 


here were sufficient reasons piven by the Trust ( onipany 


froma a charge of breach of its fiduciary duty as in- 


ustce for the New: Plaven’s t 1 pe Murt- 


aerce with the staten woithe New thiven 


SECC renin 


‘Thacher 


re mace the firta s statement of rts 


Plamen < 


Manu- 


With this account 
pendix which particu 
Phacher firm as counsel 


stand Refunding 


tidenture trustee, 
(other thana few which were simply routine), 
New Tlaven Railroad 


com thy hearmys before 
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rts, and particular- 
f Simpson, Thacher 
principal argument 

the argue 
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Ialmer 


The ditfer- 


S125 000 00) 


Cc pur 


) The Dewey, Ballan- 
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firma, ceoun y mse Nanhiattian Baok, NVA.. spotted a 
double counting dy ‘of SIG 2 millon paid in taxes: 
thy Sips i, Mantutacturers 


' 


Llanover Vrist Coy that cost af Tawidation had 
vot heen discounted t SOME Vi J resmltine moan understate- 
Ledyard firm found 

as an-oerror in the New Liaven appraiser's valuae 
fiat the Pir Preteahe svi J orestiltin underaprraisal 
of SF. GO0,000 i f thes ! ; ’ valuation 
deternunation added S24. 600.000) to 3 myputiat and ta the 
litferenee bety ott fee! ye abvatie the ultimate 


pene fixed hy the SUPP Court 


Nnother achies yt nel Surapse her & Bartlett 
contributed was the holding be the Supreme € t that the shares 
f stock of the 1 sedan partial py wnt to the 
nn Central's 

tantially overvalued 

the purehase as ordered 

is remanded “to determine 

ideration to New Plaven should 

Tlaven ¢ late AS a Shares 


‘ si ° 
Ate aven Tnelusion 


ervices. rendered 

Y Commection wath the 

Worcorpranization 

opimton om the New 

VE reveal the « Mnplenity and. toa degree 


maucs with which the firm was 


ire wel out im the 
the att iched appendix, 


that the matters thereim 


and correct and 


as counsel to 
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prepared by the 


poration of thre 
irrangements by 


Port Authors 
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contributed to 
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indicatec 


YORK 


and 


YORK, 


will be paid 
250.00 on 


ber Oth thereafter to and 


per 


Wine March 31 RO, wl do oprincipal sum shall have 
i paid an full 


oem 
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MORTGAGE 45 BONDHOLDIERS COMMITTEE 

wid oon behalf of tts counsel Breed, Abbott & Morgan, 

Yaror before September 30, 1976 and $5,275.00 on cach 

March Suth and September 30th thereafter to and in- 

Chding Mare! RO, when said principal sum shall have 


cen paid in fia 


MORTGAGE 46% BON DIOLDERS COM MITTEE 
spatd on behali of sts comnsel Migdal, Penney, Glass & Pal- 
S74 OOLSS on or betore September 30, 1976 and $79,001.88 
and every arch Sith and September 30th thereafter to 
meinding bare 32), PO8O, when sal principal sunt shall 


heen paid im full. 


PRST AM IR TGAGE 42. BONDIIOLDERS COMMTI TELE 
its counsel Elarry P. Lander, $250.00 
QO, 1976 and $250.00 on cach and every 


30th thereafter to and imeladiig 


sum shall have been pard 


PANONVICR -PRUST COMPANY 
Stnpsen, Thacher & Bartlett, 
SPOTOOXLOO and $101,000.00 

September 30th thereafter 


when said prinetpal sum) shall 


MANILA ETAN BANK, NA, will rw pad $5,550.00 
September 30, 1976. | S5§.550.00 on cach and 
Jath and September 20th thereafter to and mechad- 


1980, when said: principal sumy shall have been 


Slo MANTIATTAN BANK, NON. will be patd on behalf 
eunsel Dewey. Ballantine hiv, Palmer & Wood, 
hefore September 30, 1976 and $88,292.13 on 

! 


30th and September J0th thereafter to and 


1°80, when said prme:pal sunt shall have 


a ~~ 
ON Set we Pm. F 


h52? 
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LAWRENCE W. LANNOIFD, Saccessor ‘Vruster. will be 
patd S8.592.50 on or before September 30, 1976 and $8,512.50 
on-cach and every March 30th and September 30th thereafter te 
and inelodmg March 30, 1980, when said principal sum shall 
have been paid in full 

JACOB D. ZELDES, Successor tndenture Trustee. will be 
paid $4,246.38 on or before September 30, 1976 and $4,246.38 
omeach and every Mareh 30th and September 30th thereafter to 
and including March 30, O, when said) principal sum: shall 


have been paid tn full 


the petitioners to whom they 
have been heretofore aware wi be payabl ene-half (14) 


on-ar before January 6, 1977 and maiming one-half 


onor before July 6, 1977 


AW payments for service athe 1 nobursement OF CMPCHSCS 


cin awarded, whether e toor not, shall be payable 


the last date of the ser- 


COUPE retawys 
and amounts 


subyect 
require 
bat New tlaven, rectteut, this 0th day of June, 1976 
Rorerr Po ANDERSON 


United States Cireuit Judge, 


sitting by designation 
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Willams Jo Rak. and Harry 
Porean, Prastee Kirk re- 
Snath became sole trustee on 


eosince that tine 


DER-1OGB an pertinent part, 
i determining the reason- 


velty and difheulty of the 
perform the legal service 


wt the acceptance of the 
vinent by the lawyer 


' 
for similar legal services 


the curcun stances 


relationship wath the 


abihty of the Tawser or lawyers 


eostmply through 


vufacturers Hanover 


within schedule 
them in advance of 


lule 


the court, on ats own 


UWISih 


nm, Thacher & 


Company, praty 


serviecs aft 

estate of the Debtor, that 

{ these expenses as contested, 
“ysy 

were necessary, They are. 


(12)- ated are or- 


set forth 


(sev page LOGSO), 


Ballantine Bushby, 


tank, NA 


expended 
soon behalt ot 


the nature ner the amount 


were 
1 under 


ameunt of 


New York, 
filed in 


at New 


¢ CoOrrec.- 
Ire SA cond 


recard of 


should also be 


the June 


sitting by destenation 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 
THE NEW YORK, NEW HAVEN AND : 
HARTFORD RAILROAD COMPANY, No. 30226 
Debtor. 


JUDGMEN' 


This cause having come on for hearing on certaty applications 


tor compensation for services and expenses rendered and expended 


by the several applicants for the benefit of the Debtor's estate, and 


said appheations having been duly noticed and all persons having 
been heard or given an opportunity to be heard; 


And the Court having heretofore ordered and adjudged that 
he former jurisdiction of the Enterstate Commerce ( ommission 
over fee applications under Section 77(¢) (12) had heen divested 


1976, and vested in this Reorganization Court: 


Vid this Court having filed, on June 30, 1976, an Opinion and 
Order On Appheations Pursuant To Section 7/(c) (12) of the 
Bankruptey Act. For Compensation and For Reimbursement. of 
expenses Incurred on Behalf of the Bankrupt ilstate:; 


\nd it now being daly advised in the premises, it is ORDERED, 


\ogeperp and Decrrep that the following petitioners be awarded 


the following amounts, including fees and expenses of their 
iS | 


counsel 
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(1) United States Trust Company, compensation for itself in 
e amount of $45 00000 and expenses for itself in the amount of 
$275 36; compensation for its counsel, Carter, Ledyard & Milburn, 
inthe amount of $450,000.00 and expenses for tts counsel in the 


amount of $15,182.40; 


(2) First Mortgage 496 Bondholders Conmnittee, compensa- 


tion for its counsel 


(a) Breed, Abbott & Morgan in the amount of $42,200.00 


and expenses for that counsel in the amount of $864.22; 


(hb) Migdal, Tenney, Glass & Pollack in the amount of 
2,015.00 and expenses for that counsel in the amount. of 
3,560.88 ; 


Lander in the amount of $2,000.00 and 


s 


mat counsel in the amount of $900.00; 


3) Manufacturers Hanover Trust Company, expenses for it- 

Pamount of $103,018.34 and compensation for its counsel, 

Simpson, Thacher & Bartlett, in the amount of $808,000.00 and 
expenses for its counsel in the amount of $15,234.81; 


' x! 


Manhattan Bank, NOAA. compensation for itself in 
amount of $44,400.00 and expenses for itself in the amount 


of $84,048 83 and compensation for its counsel, Dewey, Ballan- 


tine, Bushby, Palmer & Wood in the amount of $706,337.00 and 
74. 


expenses for its counsel in the amount of $9,605 


(3) Lawrence W. Tavnotts, Esquire, compensation for himself 
in the amount of 268,100.00 and expenses for himself in the 
amount of $4,481.38; 


(6) Jacob D. Zeldes, Esquire, compensation for himself in the 


} 


mmeonunt of $33,971.00 and expenses for himself in the amount of 


It is FortirrR Orperep that the foregoing expenses shall be 


¢ 


1 one-half on or before January 6, 1977 and the remaining 


tia 


one-half on or before July 6, 1977 ; and 


oe nays ._- lat Ch ae ee ae 
Sk eye PONT Ld Sento Lal an 


= Seems <= nme ge we 


foe 


It is Feriiter Orperen that matters of compensation shall 


be paid inerght €8) equal mstallments; the first installment to be ; 
paid anor befare September 30, 2976 and a ike amount on each 
and every March 30 and September 30 thereafter to and including 


March 30, 1O80, when said principal sum shall have been paid 


he Peon Central or its steeessors or assigns, on 


aeemunt of the purchase price fixed by the Supreme Court for the 
Ifaven properties im the Vew Hlaven Inclusion Cases, the 


reorganization trustee or his successor or successors shall pay to: 


(1) Manufacturers Hanover Trast Company 14 of Pe of all 
he date of this gudgment, to the New 
n. for and oon account of the pur- 
Vonn Central for properties of the 


tidement af the Supreme Court mn 


1 i 


tal payment or payments shall equal 
$49667. and ne wterest of other 
thas sam, which sad ‘Trust Company 
nel satisfaction ef its clam for its own 


ie, provided in the event 


: ; 
the Manufacturers Tlanover Trust © onaperis declines so to accept 
whatever gay aceruc to it under the foresomy computation. the 


claim for services agaist the New Haven Estate 


dlowed in tete: and te Manufacturers Elanover Trust 


f and on account of the services of tts attorneys 


Sannson, LPhacher and Bartlett, £4 of PYe oof such payinent or 


for and on 
f the services of ate attorneys Migdal, “Tenney, Glass & 


Pollack, ', of PYe of such payment or paymeuts; and 


ty G4 Moarnhattas Pant ie \ for and of accom of the 


wy. Pahuce (& 


#4 1? ' 
Datkuotuye, Tush 


AB: 


1UOR? 


Vi payments for services and for remibursement of cApenses 
is herem awarded, whether contingent or not, shall he payable 
without mterest and shall be final as of the last date of the services 
rendered as alleged in their respective petitions and not interim, 
except in the cases of petitioners Tannotti and Zeldes as to each 
of whom the payments are mterim 


The Court retains jurisdiction over dates and amounts of pay- 
ments and all clements of the orders for contingent fee payments, 
all of which are subject to amendment or modification as justice 


ind equity shall require : 
Dated at New Haven, Connecticut, this 30th day of June, 1976 


Roneret Po ANDERSON 
United States Circuit Judge, 


sitting by designation. 
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STATES DISTRICT COURT 
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ONNECTICUT 


\e Matter of : NOTICE OF APPEAL 


NEW YORK, NEW HAVEN ANI : In Proceedings for 
RAILROAD COMPANY, the Reorganization 
of a Railroad 
Debtor. 
No. 30226 


that petitioner Manufacturers 


Hanove ‘rust Company eby appeals to the United States 


Second Circuit from so much of 


judgment entered in this action on 


the application of Manufac- 


for compensation for services 


IN THACHER & BARTLETT 
orneys for Petitioner 
and P. O. Address 
Battery Park Plaza 
York, New York 10004 
483-9000 


EOS (SEE ATTACHED: SERV 


A5n2- 


CERTIFICATE OF 


I hereby certify that on this, re 28th day of 
July, - served copies of the foregoing Notice of 


Appeal on counsel for all parties of record, as follows: 


Colin Pease 


Department 
Bureau of 
P.O. Drawer 
Wethersfield, 


James Moore 
r Trustee 


Jew Haven & Ha ord Railroad 


sportation Co. 


6 Penn Center 
Philadelphia, 


Joseph Auerbach, 
Sullivan & Worcest 
100 Federal 
Boston, MA 


M. Lauck 
Granville 
Donovan, Leisure 
30 Rockefeller ! 


x 


New York, NY 


Richard Joyce Smi 

The New York, J 
Railroad 

54 Meadow St 

New Haven, 


5 
Jsrag 


warcairs) 
nend 


hia, 


elp 
Am 


Lad 
ine 


Phi 
lai 
Hartford, 


188 East 
White Plains 


Manh 


Lawrence 


Bowerman & Keefe 


- 
4 

mn 
4 
P 
> 
x 


Company 


Pres 
45 


Bushby, 


Secretar\ 


the 
Le 


Washingt 


Kenneth G. 
Interstate Commerce 


rm. — f 


Washington, D.C 


Attorney Gens 
U.S. Departmen 
Room 3417 
Washington, D.C. 


a 


lung, Esq. 
-d & Millburn 


OTs n£SQq 
Migdal, Tenney, Glass & Pollack 
5$8 Madison Avenue 
New York, New York 10022 
Honorable Louis J. Lefkowitz 
Attorney General 
The Capital 


Edwin K. Taylor 
General Attorney 
Penn Central 

6 Penn Cente 
Philadelphia, 


~” oa 


Albert x, Bader, Ux. 
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IN THE 
INITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


IHE NEW YORK, NEW HAVEN AND No. 30226 
HARTFORD RAILROAD ¢ OMPANY, 
Debtor. 


PETITION FOR CLARIFIC ATION OF OPINION 


COPE, Beles in OUGI  Poak Oy 1 aH 
Smeal) an a 


MeN BEN NT POC Se aM 


YEO Oley GP CaN bed 


lel relates to the compensation clam of Manufacturers 


The questions arise frany the statenients that there was 
ee : P ; 
a breach of fiduciary duty by Manufacturers Panayer toy the 3 


Haven Bondholders and as to the consequences resullang 


from 


Insofar as it 


t 


thrust of he Coures deleruunat nny 4 
breaches) its 

tisony, 

munation, 

the law and tl 

Manufaeti 


fiduciary city at d. and cXpressl Ms richts te appeal 


from, so nanel of the Odpsmiont (and ¢ md from the Judg- 


ment entered thereon as is precheated upon such determination 


Phe Pens made aly pape: 35 o \ Moan ‘ sretifi- 
Hacturers Planaves 

“through aehION (. . fomid its @ postition between 
contheting S. { ECT Yo owhach LP Ags th A purs tion of 
mdenture. trustee could not help one withont hurting the 
ai C2 Mat Manufacturers Plano, ec did not seek “in 


any Way totake or use othe POTSCS CT preheriv far dite owen US’, 


or otherwise acquire any personal gain for 


Manufacturers Tlanove heheves th: scope and mtended 
elheet of thre tine 30, 1976 patton, dof the hearings from 
Which it resulted wer confined to the question of determining: 


the compensation for services and rembursement of expenses to 


1 ' Pare 


he allawed to Manufacturers [lanover and certain omer $77 (c) 
)) petits Hers tr SCEMICOCS rendered ter thre New Tlaven estite 
It also heheves that the ¢ ourts tindimes and determinations, and 
Wicdlly (hose dealing with G i? : boas ; 
SPCCTHCAHY those dea owl . to COMPCMSALION, as re. 
fected in the non, ane he Order and Judsiment. based 


thereon, were similarly Hted in theis scope and ctfeet 


10720 


We respectfully submit. J 


ibn However, that certain language in the 
; Opinion of the Court. particularly at page 36 thereof, may he 
. - o ? 
read or construed as hay Nea far broader SCepe ancl Clhect than 
the nature of the procecding, the scope of the hearings of the 
Mtention of this Court warrants In order to forestall that im- 
plication and imore clearly indicate the scope and effect of the 
Court's determinatic ne we respectfully request this Court to enter 
i" anoorder chirifying its Opition to prevent a construction having 
a broader stape ane effect than. the Court mtended 
k WHI RPEORE petitioner prays : 
(1) iat this Cangee¢ Jarify its OPM Dy ente ring herein a 
supplement thereto to crevent a construction having a broader 
i scope and ettect than the Court intended: and 
(2) Enter an order herein prescribing the manner of notice 
of hearing to be held on this petition and Axinge a time and place 
Be a for such hearing 
Dated: New York, New York July 28, 1976 
E Manuracturers Hanover Trust 
COMPANY 
4 By PRANK W. KaArsiner 
; P Senior Vice President 
SUMPSAN THA dice & DART LETT 
By Arnret X. Baber, Jr. 
iP A member of the Firm 
Attorneys for \] nufacturers 
d Hanover Trust. ( ompany, as 
Former Trustee of The First : 
‘ | 
/ and Refunding Mortgage of 
: H the Debtor 
| | 
ee | 
id 
4 
1 foe 
| Pa 


we" 
mer 


Bea | 


York 


New YorkK 


Frank W. Katst 


lav of July. 1976 


FRANCIS FE RAUMINI 


Notary Public 


[lanover Tr 


hat portion of its 


: IN APPLICATIONS, PURSU 
ANT TO $77(c) (12) OF THU PANKRUPTCY ACE, PORK 


COMPENSATION AND FOR REPMBURSEMENT OF EX 
HENSES INCURRED ON RENALF OF TI IE BANKRUPT 
ESTATE which relates te the appheatien of Manufacturers 


Hanover for compensation for services rendered, NOTICE TS 


HEREBY given that this Court: will consider clarifying satd 


Copan by on 
t 


lement thereto of the nature requested 


ve thereon will be held: at) the 


1073) 


en August 16, 1976. Any objections shal with 

Clerk of the Court on \ copy 
of this Cirder, tewether with a copy of said petition of Manufac 
turers Tlanover Trust Company, 


must & Po Fo4 


ov before August 13, 1976 


shall be mailed on or before 


all partics who are customarily notified of 
hearings in these proceedings. 


Dated July 30, 1976 


’ 


ENTER: 
Rowert PP. ANDERSON 
United States Circuit Judge, 


sitting by designation 
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IN THE UNITED STATES DISTRICT COURT 


FOR: THE’ DISTRICT OF CONNECTICUT 


In the Matter of: 


THE NEW YORK, NEW HAVEN AND Bankruptcy No. 30266 
NARTPORD RAILROAD COMPANY, : 


Debtor. 


Nnited States Post Office 
New London, Connecticut 
Aucust 16th, 1976 


Hon. ROBERT P. ANDERSON, U.S.C.J. 


1 


( 


SAMNMIIE HS GAL 


| 


T41 CoH BCH Stel tT | 


MIT Oatiam 
asia COURT : 


{jt might be easter, if 


you like, to make your arguments from the table seated, if you 


want to. We'll waive any custom, which has not yet developed 


far in New London, whether stand or not. 


you 


very 


SEYMOUR: May it please the Court, I'm here this 


morning to present motion of Manufacturers Hanover for 


clarification of your opinion of June 30, 1976. I'm advised 


by my partner, Al Bader, that I should first ask you to make 


a finding based upon the certificate which I']l hand your Honor 


that there was proper service of the notice of this hearing on 


all parties. 
Very well. 


SEYMOUR: This is an application for very narrow 


clarification of your Honor's opinion. 


I may say at the outset that I am sorry to have to 


ask for anything about your Honor's opinion, because you were sa 
t 


very generous in your observation about my firm, but I have an 


obligation here to a client that I can't overlook. 


The proposed order -- 


THE COURT: Perhaps hefore you continue, Mr. 


P i 


Seymour, 
tT will find that notice hes been qiven, the pendency of this 


petition, in accordance with the order of notice. 


MR. SEYMOUR: Very ood. 


of 


The proposed clacifieution IT would now like 


SANDERS GALE & 


t 


VIA Lis 


cf 


fi 


‘ 


‘ 


Kepors 


Mtge 


* 


sikEES 


tie att 


RUSSELt | 


AS 


( 


to submit to your HNonor. © Yeu'll see 4t is an application for 
a very narrow and limited clarification. Copies have been 
given to all counsel who requested them. 

The order relates to a proposed -- requested 
clarification primarily of langnage in your Honor's opinion on 
page 36. While it is narrow and limited, it is regarded as 
of great importance by our client, “anufacturers Hanover, aeasils 
in its present form, the opinion may lend itself to what we 


think is a misinterpretation that vour Honor made a determination 


| 

{ 
that the Manufacturers Hanover conflict of interest, which you 

| 


found, resulted in unascertainable in amount, but very possibly 


substantial damage to the New Haven Fstate, and as we read the 


a 
( 


balance of the opinion, it was not your Honor's intention to 
deal with that question. Your Honor never took sxetines on 
damage, there was no evidence in the record on damage, and when 
you remitted the matter at one time to the TCC to make findings, 
you asked that it find whether or not there was any impeding of 
the reorganization by the alleged conflict of interest. 
All those things seemed : indicate, as the 

‘alance of your opinion scemns to indicate, that your opinion was 
addressed to the proposition that, in your view, because of the 


conflict, Manufacturers Hanover's compensation should be treated 


} 
j 


as contingent, which is the way your 'lonor finally disposed of 


( 


the matter, and that the observ. ons on %azje 36 and related 


SANDERS GALE & RUSSELL 


i 


4 


( 


EY 


pages really related to the question of whether Manufacturers 
Hanover should be compensated in any other way and related 
strictly to the question of compensation and not to the question 
of any future investigation of the damage question, and since 
your Honor’ s oOpinion,..in our view, . I. hope in yours, was | 
not intended to have the earegious : -s that concern the bank, 
since there was no -- there’s no support in the record for 
such result, and your 'Nlonor never really tried to have 
matter dealt with on the record, we would hope that because 
of your Honor's well-known sense of fairness, that you would 
make a modification in the opinion. 
of modification... The 
one we proposed is a very modest one, hut it could also be dane | 
by excision by some portion or all of page 36, and we merely 
submit to your Honor that some clarification is really necessary 
IT want to make it clear to your Honor that we're not 
here asking for a reconsideration of your lHionor's determination | 
that there was, in fact, a conflict of interest. As your 
Honor knows, we've arqued that there was not in all the 
circumstances, but we're not submitting that question to your 
Nonor, we're not rearguing that question. It is a different 
question that we're sgubmittina. 
And for the reason that finding of conflict of 


interest, which we » not asking to have you determine, concerng 
| 
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Manufacturers Hanover is quite aside from the natural sting of 


any finding of violation of fiduciary duty, the possibility 
at some future time, in some unknown way, somebody may claim 
collateral estoppel about it, is a subject of concern. 

But, in any event, we're not asking your Honor to 
deal with that now. 

I do think that I shouldn't overlook saying to your 
Honor «hat on the question of where the delay was caused | 
which ‘slayed the reorganization of the New Haven, as I see the 


| 
| 
| 
| 


record, it is really the action of the Court of Appeals in | 


the two to one decision of holding they didn't have seccgiiesie: 
jurisdication is the source of delay, and as your Honor | 
probably knows, theappeal from your Honor's decision -- and your 
Honor's decision certainly didn't delay anything, while it was | 
instituted in the first instance by the Penn Central Trustees, | 
and not by counsel for Manufacturers Hanover, which filed merely 
a seven-page “me too" brief, and that merely bears, I think, | 
on the question of whether it wasn't the Court of Appeals’ 
decision rather than anything else that caused the delay. 
Now, let me add one other thing, and I am through. 
We really, as T hope your lIlonor realizes, had no 
choice with the opinion standing in the shape it did at the 


time our time to appeal had to be dealt with, but to take an 


appeal, an appeal, a very narrow appeal questioning merely 
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The question of whether the appeal ought to be 
pursued if your Honor should modify your opinion and deal 
the clarification that we request, I'm not able to answer 
That is a matter which will have to be considered by the 
officers of the bank in the light of whatever ruling your Honor 
makes and by other counsel who are concerned with other 
indentures, as your Honor knows, but I will say this: that if 
the order is clarified, as far as I'm concerned, and some of 


| 
my partners, we would certainly recomnend that the bank consider} 
| 
| 


not pursuing the appeal. But that's -- T just want your Honor 


to, know thait. 
There's one thing that T think would help in the 


disposition of that whole problem. In the proposed clarifying 
opinion -- clarifying order, which we've submitted - your 
Honor, the fourth line from the bottom, there's a reference 
Manufacturers Hanover having breached its fiduciary duty. 

If the word “technically" could Le inserted before the word 
"breached", it would certainly help in any consideration of 
the matter by those who have to worry about what it says to 


public and what it says to potential future litigants. 


Now, I've seen the objections which have been filed 


by various people. They seem to me merely to leave it up to 


( 


your Nonor as to what to do, bLaciusa 8 ch , effect, that 


SANDERS GALE & RUSSELL 


16 type Kepurters 


iL 


bat CUEUROCHE StkdEI 


HIANTN. fet PHT 


your Honor's opinion indicates what you had in mind, and you 
are the best fellow to dea) with that point, and I don't see 
any objection which would stand in the way of clarification if 
your Honor uecided to clarify. 


And I hope your Honor will decide to clarify, as that | 


would greatly aid in the whole consideration of the matter, and | 


% really i\thin that your Honor would -- was -= was limiting 
your consideration to the impact on compensation, and you -- 
your Honor's decision created that impact, and we're not here 
to quarrel with that part of the disposition. 

Now, let me just ask my colleagues if they have 
anything to add. I've been following some illegible notes, 
and that's the only kind of notes I can make these days. I 
it a certain disadvantage in the passing years that I can't 
my notes any too well. 

Do you have anything else 

That's our position. 

THE COURT: There's one matter that you did not 
touch upon, and T may be wrong in my assumption, but I under- 
stand it, the Manufacturers ilanover has vives up any notion of 
resigning from the -- T think the seventeen remaining indentured| 
trusteeships, which derived, I think, originally from New York 


Central bond issues? 


MR, SEYnoug: Tt Heist wotgned, and I don't know 
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whether it's given up any intention of resiqning, but it 
hasn't resigned un to date. by I 


T myself think that that does not create an additional 


conflict, but, in any event, I think T should say -- i | 
| 

THE COURT: Well, the testimony, as you may recollect 
-- I don't have the transcript here from the vice presitent | 


who testified ~- was that the position was the same as the 


Kelly, Dry firm took on the original statement of position 


argument, and that they would continue to contest the validity 


of any equitable lien in favor of the ‘ew Haven, 


MR. BADER: Your Honor, Y think I made that statement, 


rather than !tr. Byrne. IY believe that's an accurate exoression 


of the -- full potential position of the bank, 


the question as | 


far as T know -- the bank as trustee of those seventeen 


~ 


mectgages, I don't think that question has arisen since the 


appeal to the Second Circuit, 


I should add one thing, your Honor, and I don't xXnow | 


that Mr. Seymour's aware of this. We have indications, but I 


can't say that there's any -- can't be said with any reliability 


| 


that it is the intention of Judae Fuller, as he's done on | 


ecagion in the past, should a -~ what he recognized as a 


conflict arising and he, as your llonor is apprised of this 


Of tning that ho would deal with a uy haa in the past, by the 
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conflict, has been since July 7th of 1979 -- that that's the ves 


; | 
| 
1 |i 
& 2 | 
wey appointment of special fiduciaries, that's a method he has 
3 || 
E | adopted where he's had conflict, your Nonor. 
{| 
4 |i 
E | TI would submit that that really should be left there 
co 5 || 
, with him, and that your Honor has already adequately penalized 
6 || 
Manufacturers Hanover for whatever conflict you found, and you 
7 Il 
Y | shouldn't leave your opinion in a way which might impose some 
8 
unknown, unpredictable and unexpected penalty beyond that. 
9 Poa . 
THE COURT: Well, of course, it may be that the New 
10 . 
é It Haven Trustee may be faced with an unknown, unexpected, 
. || “~ 
, ta : 
1 further hostility from the bank on the ground that they feel it 
12 || | 
E is thei. fiduciary duty to do so on behalf of the old bond issues 
13 
of the New York Central and the bondholders, those bondholders. 
i- VA 
ay 4R. BADER: I suppose it will be open to make any 
iI 
i} 
c Ss 1 contention at that time that is necessary, but I don't think 
\| 
16 | 
] | your Honor's decision should become a subject of collateral 
i 
| estoppel in an area which your Nonor never had litigated before 
. 18 | . | 
I} you. That is to say; as to any damages. 
i 
Z - iy | THE COURT: Well, anyway, as I understand it, the 
20 | present situation remains unchanged, in other words, the 
51. {I 
c 2] | Manufacturers Hanover will attempt to continue as indentured 
2 i 
H a i trustee for those old New York Central issues? 
23 || MR. BADER: That's my understanding, subject to 
a 24 | Whatever ruling Judqe Fullem makes in the event of a presenta- 
5 | 
~ 25 i tion of a conflict. 
i 
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Very well. Anybody else have anything 


PROF. MOORE: Your Honor -- 


THE COURT: Yes? 


| 
PROF. MOORE: -- may I stand up? to do better, 
| 
THE COURT: 
PROF. MOORE: Or, at least, not as bad, 
THE COURT: You are not quite as rangy as Mr. Seymour. 
Perhaps you feel more comfortable because you are closer to the 
table, 


PROF. MOORE: The Trustee of the New HNaven's position 


that this Court correctly found that there wag a conflict of 


interest, and I guess the OPponents do not deny that. Certainly, 


q 


it was well established that there was when two firms, Kelly, 
Dry, walked in for the Gold Bond mortgage and our gooe friends 
here walked in in Support of the New Haven. 

Now, certainly, a past conflict of interest -- and 
that cannot he denied, and in our point of view, there is a 
continuing conflict of interest. 


The morality of a trustee is somcothing that Bhould be 


a little better than that of a barker at a carnival, and, yet, | 


Manufacturers Hanover was the trustee in the New Haven reorganiz 


tion for a good many years, and then when the conflict of 
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New Haven in the sense that it rasigned that trusteeship and 
assumed or kept the seventeen cr eighteen it now has. 

We think that's wrong under trust law, and we think 
it's wrong on any standard of morality that's above that of 
the common marketplace. 

Now, I appreciate somewhat this concept of collateral 
estoppel, but I don't see that there is any in this case that 
need concern at this time the Link. This Court had to find, 
and did find, there was a conflict of interest, and it was 


wrong, and that there was legal damage. 


Now, ali the legal danage that the Court then assessed 


to make Manufacturers’ compensation contingent. 

Now, if there is some cloud placed over Manufacturers 
for large damages in the future, that's a cloud that it's 
created itself. 

This Court now has not adjudged that Manufacturers is 
now liable in large sums of money; that question remains open, 
and there's nothing that I can see presently in the -- your 
opinion that could be used as collateral estoppel on damages. 

It breached the trust, they did establish some 
damage to us. What other and -- damages, if any, would remain 
to be fought over in another day, and I think that's -=- I think 
we should leave it just where your opinion puts ite, 


Thank) vou, sir 
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MR. SEYMOUR: Could I just add a word to Professor 
Moore's observations? 

Your Honor doesn'c, in your opinion, leave it there, 
You do, in your opinion, foreshadow the fact that there may be 
large damages in the future. Whereas, in fact, your opinion 
was merely dealing with the question of the consequences of 
the conflict on the compensation, and your Honor ought to 
make it at least clear that that's all your opinion was dealing 


with, and that's what our proposed clarification does, and I -- 


lent of Professor Moore's 
while I'm the second greatest seen 


observations -- I don't know who they are, but are certainly -- 


who would have greater understanding than I -- his assurance 


ae 
( 


that collateral estoppel will never be Claimed on your Honor's 


opinion is one which is not adequate to protect a commercial 


institute like the bank against a possibility that it may be 


Claimed in -- possibly in Judge Fullem's court, and possibly here, 


and your Honor ought not to leave your opinion, I submit, in a way 
which creates a jeopardy which your Honor vas not trying to 
Createand was unrelated to the record before your Honor. 

MR. MIGDAL: Your Honor, * would like to join in 
Professor's Moore's Presentation, and only one word -- I don't 


oe 


see how Mr. Seymour conceives Judge Fullem wili have before it 


the conflict question. tn that court Manufacturers Hanover has 


( 


the represontative as the trustee for various bondholders, it 
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will single-mimndedly pursue the interst. of those bondholders. 


( 


tw 


That bring it into conflict with the New Haven. But it presents 
4 | 


| 


no problen for Judge Fullem. | 
The problem is created in this court because it was 

in this court that Manufacturers came in first as the 

indentured trustee for the first mortgaye bondholders, and at 


the same time tock on duties in the Penn Central reorganization 


which created that conflict. 


ai 


THE COURT: Anyhody else? Hr. teldes? | 


MR. ZELDES: May it please the Court, on behalf of 


mm He He EE Ee Ee UL Cee 
oa 


the General Income Mortgage, I, too, object to the proposed | 


via | 
clarification. | 
14 
T'm sorry at the outset that my position perhaps | 
15 . | 
wasn't clear. ‘Mr. Seymour mentioned that he interpreted the | 
| 
16 : | 
objections that had been filed as sort of leaving it up-to the | 
17 = ite ly : ; 
Court, and I should perhaps emphasize and clarify that we do 
} 8 | . “ : : ? | a 
ebject t6 any Glari fication, and that it is noe merely as a matter 
WW | | ’ 


of leaving it up to the Court, although we recognize, of course, 
1 that itis the Court's decision that will ultimately decide the | 


issuc. 


written objection, since it somewhat relates to the colloquy 


between you and Mr. Seymour, and that {5 that petitioner 


Manufacturers Hanover Trust Company, as found by tha Court, has | 
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continued as indentured trustee fF 1 remaining New York 
Central and/or Pa. Railroad bond issues and asserts that it is 
its duty to oppose the claim of the New Haven reoganization 
trustee 30 as, in our view, to preclude {it from entitlement to 
the relief. In other words, at this very moment, presumably, 

| 
from the status of the record, the Manufacturers Trust through | 

| 
other counsel is taking positions that could very well damage the 

} 
Estate of the New Haven Railroad, and from our point of view, 


as someone who has heen characterized in the past as a junior 


lienholder, this could be of extreme important. 


The next point IT think that bears some comment is 
that your: Honor's utilization of the discussion at page 36 
that's challenged, and the reference to the word "damage", in 
our view, is not unrelated to the issue. To be sure, én 
issue was one of compensation, but some, including myself, had 
opposed any cempensation to Manufacturers because of its breach | 
of dutyr and, your Monor, once you found the breach of duty, 
and once you adopted the course to you did defer on a bank taeeke 
| 
basis any compensation for Manufacturers, had to, in effect, | 
| 
discuss that there was not yet any measurable damage that could | 
be caleéulated iat this vparticuiar time. 
Tt seems to me that the only way this could have 


been avoided, any discussfon of potential damage -- the only 


way it cowld have bean av lac woul: to «rant the relief 
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we sought, which your Honor did not do, and that is cut out all 
compensation for Manufacturers. 


So it is our contention that although precise 


issue is one of compensation, the discussion is unrelated to 


the issue, and it is not merely idle dicta that crept into 
the opinion. 

There's one other general observation in response 
to Mr. Seymour's point concerning Judge Vullem that I Just don't, 
feel that he's in a position to take any type of action -that 


can possibly correct -- protect, excuse me -- protect the 


General Income Mortgage of this Estate, and that this issue 
really must be one that your Honor must wrestle with, 

The only other point may be a more narrow and 
procedural point. I'm not certainly exactly under what 
provision of the rules Manufacturers now seeks relief. Aci 
there ought to be some elurification of thet, whether or not 
the Court, once an appeal has heen filed, retains the type of 
jurisdiction that it must have to grant the relief that 
Manufacturers now seeks, whether it is under Rule 60(a) or Rule 
60(b), or exactly what is the Court's power in this regard. 


We didn't take a written position in regard to that 


in our objection because I don't believe there was anything in 
the moving papers indicating the jurisdictional hase of the 


Nanufacturers' claim for Portal, 
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“with Professor Moore that the issue that they fear is not yet 
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Tf your Honor please, just one other general observa- | 

tion about the proposed order, which I received last week. The 
last paragraph, where Manufacturers asks your Honor to find 


that this Court did not find an? does not imply that the actions 


of Manufacturers Hanover resulted or should result in any 
liability, except insofar ag its recovery of the compensation 
awarded it may be affected by the terms of this Court's 
judgment. 

If your Honor please, it seema that in asking you to 


adopt that type of language, they're really seeking an advigory 


opinion for the future, and I join as vigorously as I can 


ripe for consideation, it May Or may not be down the road, that | 
it doesn't seem that this type of advisory language should be 
entered to protect the institution which you have found has 
been in conflict of interest, 

And for those reasons, if your Honor Please, I 
respectfully request that you deny the relief requested by 
Manufacturers. 

THE. COURT: Very very. 


, y 


MR. SCHLOSS: Goo. morning, your Honor. I'm speaking 


On behalf of Mr, Tannotti, who is Manufacturer Hanover Trust's 
successor indentured trustee. We filed an objection on-Friday, 


which I hope arrived here by UL8, Maik, roughly along the 
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lines filed by the other parties. 


( 


With all due respect to Mr. Seymour and our predecessor, 
Manufacturers, we find that we also must oppose the évnetend 
Clarification for the grounds stated hv other counsel this 
morning. 

On tho last point mentioned by Mr. Zeldea, it is my 
understanding that ‘lanufacturers is proceeding under Rule 60(a), 
I believe, or is seeking an order roughly in the nature | 


contemplated by 69(a), which speaks in terms of clerical 


mistakes, largely, and which indicates that jurisdiction over 


{ 
| 
| ‘ 
| 
| 


| 


such petitions under Rule 69(a) cannot be made once an appeal has 


been docketed in the Court of Appeals. 


( 


So, for that reason, as well as the other reasons 
urged by other counsel, we would onpose the proposed elartticn | 
tion. 

THE COURT: I'm not sure it's dacketed, is 1+? 

MR. SCHLOSS: YT must say T'm not in possession of 

{ 

facts whether or not it has been docketed. We have received | 
| 

papers. | 

THE COURT: You filled a notice 7f appeal? | 

| 
MR. SCHLOSS: Yes. Has it heen docketed? | 
MR. BADER: TI believe the ICC's appeal, your Honor, | 


has been docketed. I don't actually know. I don't believe oe 


} 


( 


the -- the appeal has been docketed., 
t 
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basis upon which we moved for the relief, your 
Honor, is reservation in your decision at the foot of your 
opinion and ordar, the motion is in the nature of a motion 
under 60(a), but the authorities is not the rules. As you 
know, when we made the motion, the bankruptcy -- in bankruptcy, 
the Federal Rules of Civil Procedure applied only analogously. 
There have been a change in it. Professere Moore's more expert 


at this than I am, but there had heen one set of rules at 


| 

| 

bankruptcy adopted which did not apply to Section 77 reorganiza- 
f I PPLY 


tion, which said, if I recall the language, that 60(a) itself 


was not applicable in bankruptcy, and which would accord with 


} 


the prior practice that the use of the Federal Rules was 


analogous. 

There has been now -- now became effective new rules 
in bankruptcy applicable to Section 77. They became applicable 
Ausust 1, and T don'tknow what they say about Rule 60, your 
Honor. 

MR. SEYMOUR: Well, in any event, we were trying to 
follow the reservation in your Honor's decision, and we thought 
that it was something that vou clearly could deal with. 

If there should be any question about it in your 
Honor's mind, however, and you indicated that you were prepared 
to make a change, we could make an application to the Court of 


Appeals, which 60(a) contemplates as a way of dealing with it. 
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But none of these objections were raised, they're last 


( 


moment thoughts, and it seems to me it is so plainly within 
your Honor's jurisdiction, as all these objections rather 


suqagest, that it should he dealt with that way, unless there's 


gome overwhelming reason against it. 

Mr. Zeldes point, I'd just like to comment on for a 
moment. His objection, as T understood it, in the course of 
the earlier proceedings about compensation, were that 


Manufacturers shouldn't be allowed anything because of the 


conflict. 

Your Honor decided they should be penalized by 
having a contingent award, and that that adequately dealt with 
the conflict. I don't see how it is consistent to take the 


position now that damage was somehow lurking in this record 


when, in fact, there was never any evidence of it, and your 
Honor didn't suqqest that you had found any damage, but merely 
left. it hanging as a cloud, a cloud whose dimensions are 
terribly dangerous and terribly unfair, if your Honor didn't 
find, and there wesr't anything in the record -- as there 
wasn't -- to sustain damaqe. 


Now, Mr. Zeldes seems to want to use that language 


or reserve the right to use it at some future time, and I submit 


the use of the opinion at some future time ought to be limited 


( 


to your Honor's intention and not to any lurking threat which 
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was not within your opirion, and that's what we submit to your 


¢ 


Honor. 

I think chat's all I really have to say about it. 

THE COURT: Anybody else want to be heard? 

PROF. MOORE: Your Honor, we don't object to this 
Court having jurisdiction. t is my understanding it could 
not grant any velief in deroyation of an appeal that's been 
taken, and I wouldn't view a clarification of the opinion as 
necessarily in derogation of the appeal. 

Our position is that you, this Court, has had in _the 


past, and still has, and will continue to have jurisdiction over 


eee 
( 


All right. I take it that no one else hag 

any argument to make? Ideas to offer of any sort? | 
I do have a few little corrections that I would like | 

to take this occasion tuo inake. | 


Now, mone whether you have the printed copy 


of the opinion. 


MR. BADER: Some of us do, and some of us don't. 
THE COURT: T'll make references in thase -~ very 
few corrections -- to both the typevritten copy, as it was 


filed by me, and also as it appears in the later printed copy. 


Now, in the printed copy on page 10,660, for those of 


you who are favored with the printed cony, the fiirat whole 
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paragraph, the seventh line right after the 2 in parentheses, 


¢ 


the achievement of Carter, Ledyard and Milburn was somewhat 
depreciated by the increase in the valuation of the Bronx 


freight yards was "4,600.00", It was actually $4,600,000, 


the printed copy should he corrected in that respect. The 
typewritten copy, as filed, was correct to start with. We can, 
I think, just call that printer's error. 


Now, On page 10,661 of the printed copy, and on page 


at least in the printed copy, and I don't know where it is on 
the -- page 21 -- but it recites: ". . .the claim by Carter, 


Ledyard & Milburn for compensation for the services rendered 


( 


in this case is $450,000." Then it goes on a new sentence: 
"It is a complete and final fee and it carries with it no 


contingency fee, interest or rights." As it reads, it says: 


" 


+ +» eno contingency fee interest". I don't know what that 
is, but, anyway, there should have been a comma there, and the 


opinion is corrected in that respect. 


Now, on page 10,673 -- I was very sympathetic with Mr .| 


{ 
Seymour when he was getting off some comments on the disadvantages 


| 


of time and what not, and I learned, I figure, about 57 years 


ago, that the ablative follows the cese, but somehow, whether 


a 


it was printer's error crsomehody else's on -- if your eye can 


C 


pick up in the typed copy, I would say in the printed copy, it's 
| 
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fourteenth line, I think, and in the sentence it says: “If 


( 


the principal amount of that purchase price is paid in full, 
the damage from the Manufacturers Hanover's breach of trust 


would be trivial and de minimis," Mot."“de minimus", 


Now, on page -~- that was on nage 36, perhaps I 
Gidn't say that. On page 36 of the typewritten copy, line 
seventeen. f that will help anybody. The de minimis 


correction. 


aT 


Now, on the printed copy, page 10,671, we seem to be 
going backwards for some reason, but we put a period between 
Simpson and Thacher. 


HR, SLYMOUR?) That's onprenature. 


4 


( 


CHE COURT: It should be a-econmma, 

MR. BADER: It should be nothing, eir. 

TUF COURT: . What? 

MR, BADER: Lt shou a nothing. 

MR, SEYMNGUN: le) out the coma atter Thacher -- 
THE COURT: We'll make it nothing, scratch isis the 


period. And on the typed copy, it's page 35, line nineteen. 


Matt, 7] don't tink that's right. No. 


NR. RADER: Reference to Simpson Thacher at page 32. 


THE COURT: Of the typed? Thank you. 


k 


However, on page 35, line nineteen, it said: 


( 
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its own use. . ." -- and there was -- well, they don’t seem 
tc -- yes. On the printed copy -~- T'm sorry to have taken so 
long to find it, but it's page 10,672, and it's the fifth 
line, last word in the ftfth line of the third paragraph there 
«..use other persons’... 


I nicht say aside that that area to which the 


application gave quite a lot of emphasis, in effect, that sucht 


descriptive words do not aay or imply the trust company indulged 
in anything of a criminal nature, sought in any way to take or 


use other persons’ property for its own use, was put in 


there to, well, prevent any of the narties -- though I think 


very few of the parties would have had that notion, but 


particularly the ganeral public, from getting the impression 
rs 


that the Manufacturers Hanover Trust Company had indulged in 
some kind of criminal or quasi-criminal conduct or a civil 

wrong by way of conversion or misaporoprtation of funds, and 
i 
that's what is meant by “use of other versons' property for its| 
own use, or otherwise acquired for nersonal gain,“ and s0 forth) 


Getting on with these corrections, which aren't as 


short as T thought, now on page 19,635 of the printed copy and 


page 52 of the typewritten copy -- T had a visit from Mr. 
Lander, I believe he had talked with some of the counsel here, 
he said he had, and I rather think to the reorganization 
trustee, I'm not certain of that, but he said that he was far 
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from well, that he was advanced in years, and that the 
program for payment might very well go beyond any possibility 
of his enjoyment of his award of fee and expenses, and asked if | 
that could not be paid within the near future -- I mean, in 
its entirety. 

Anybody want to be heard on that, or have anything to | 
say on it? It's a smal] amount. Yes? 


MR. SMITH: As trustee, he did speak to me about it. 


THe COURT: Ne did? 

MR. SMITH: Yes, and he did state, your Honor, that 
he was not well, and I thought he looked pretty well. I didn't 
get the significance that he thought he'd bo dead in 1980. 


But, in any event, I told him that so far as the trustee was 


| 
| 
| 
| 
| 
concerned, I had no objection to whatever arrangement he made 
with the Court, since there's no contingency in his amount of 
any kind, and the total amount is small. | 

THE COURT: TI think it's tuo thousand for the fee. | 

MR. SMITH: But I said this whole question would | 
depend upon the final situation as to anneals and challenges and 
so forth and so on, that if there was to be a general challenge 
as to the Court's order, the question was whether I should pay 
anybody anything. Subject to that, I have no objection to 
paying him, 


As a matter of fact, you may recall, your Wonor, that | 
| 
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Certified Stenatv ypc Keporters 
4b CU KOE SURERT 


HAVIN CONNEC Dea 


25 
in mentioning the tort payments, we paid some of them in full 
when it got to a certain point, and also where there was undue 
hardship by prolonging it. 

Well, I don't think this qualifies as a 
tort, but, anyway, I think he said -- ‘tr, Migdal, he's -- 
emissary, messenger, Connecticut representative and what not? 

MR. MIGOAL: TI would very much hope that your Honor 
could see fit tom order his payment at once. He has been very 

I believe that, indeed, inedication gives him an 
appearance of qnod health, and TI would hope that that small 
amount conld be paid promptly. 

THE COURT: Woll, anybo-ly have anv objection that it 
o@ taken care of as soon as the qeneral situation of the case 
is clarified? Some jurisdiction is certainly in the Court to 
do it. 

MR. SMITH: TI think, however, that Professor Moore, 
under those circumstances -- or he should prepare some kind of 
an order for me to do that. It's now, the order will have to 
be changed. | 

THE COUPT: T take it there's no chjeetion to it being 
done sometiins as soon as possible? 

PROF. MOORE: Your Honor, the representative of 


the ICC is here, and it would be helpful to us if he would 


| 
| 
| 
| 


i 
assure us that the TCC has ac objection. Peecause the Commission 
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does have an appeal pending, you will recall, in which it 
challenges the jurisdiction of the Court to make any awards, wil 
if it still adheres to that position, trivial as the amount is, 
I have some misgivings, but I would hope that the Commission 
might see its way clear of waiving this. It's a sum of only 


six or seven thousand dollars, or less. 


THE COURT: Well, it's less than that, it's two 
thousand, compensation, I think -- I don't happen to have it, 
Does anybody know? I've cut it down, because he had charged fo 
special stenographer, I think, or stenographic work, 

MR. ZELDES: One O six eight five, your Honor. 

THE COURT: Weil, that is the -- doesn't give the 
whole amount. It simply gives the installment, I think, 
doesn't it? ° 


MR. ZELDES: Oh, yes. It's with Mr. Migdal's. 


MR. BADER: ‘Twenty-nine hundred. 


| 


MR. MIGDAL: Your Honor, it's the sum of $900, and it 


can be seen on page 10,666 of the printed opinion. It's a total 


| 
of $2,900. 


COURTS 224900. 


Caplan? 


CAPLAN: Your Honor, I certainly have no personal 
objection to the proposal that was made. Your Honor has already 
| 


denied our petition for Stay Of Judguent, und the Commission hae 
} 
| 

SANDFRS. GALE & RUSSELL 


Certific Ylenuty | Reporter 
: H4t CU MORE SEmbbt 


HANIN CONNIP tia) 


made 


NO decision a3 of the date, as to whether to seek a dervhar 
Stay from the Second Circuit Court of Appeals. 

If your Honor reqiliests some type of a formal response | 
by the Commission, I can céfteiaty forward the matter to the 
Commission for comments by the Conunission. I would hope that 
that would not be necessary, though. I don't see any real 
need for that. 


THE COURT: We'll hold it up until we get some 


official word on it. I appreciate your personal position, but 


it doesn't help on the record. 


MR. CAPLAN: Does your Honor request some kind of 
connent (from the Commissiotk Atsalf? 
TUE COURT S| Well 2th ink We Pi wel cant  qat some 


assurance, authoritative assurance, we better let it wait until 


one is forthcoming. 

Pie) CAPLAN S 9 f wiht gah: presen” . Son) ite the 
Commission when I get back and rt » your Honor on that, 
Gf £08 All: etaone, 

THE COURT: Very well. ‘Thog@vou. Appreciate it. 

I think, unless, from these lcieat changes and 


remarks, someone hes thonyht sonmethiag else he'd like to say, 


everyone is here, I'll afford him the opportunity, but no one 


has anything, we'll adjourn court. 


SEYNOUR: : Y nope thal vour Honor will have 
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some further changes after you consider my -- 


( 


THE COURT: We'll take it under advisement and sce 


what comes out at 11:50, 


( 
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Order No. 813 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 
THE NEW YORK. NEW HAVEN AND No. 30226 
ARTFORD RAILROAD COMPANY, 
Debtor. 


ORDER SUPPLEMENTING AND CLARIFYING 
THIS COURT'S OPINION OF JUNE 30, 1976 


The Manufacturers Phanover Trost Company having filed a 
petition fa clarification of this contt’s opinion, and certain re- 
spondents having fled answers and objections thereto, and all 
parties 10 interest Iuaving been duly notified of said petition and of 
the time and place assigned for hearing thereon, and having been 
heard or having been given an opportunity: to be heard, this court 


now supplements and clarifies Hs opinion as follows: 


The allegedly unelear porten of the court's Jime 30, 1976 opin- 
ion concerns the miterpretation and applieation of two sentences 


en page 32 which are: (’foo much, af course, should not he read 


inty or inferred from: such phrases as ‘breach of fiduciary trust 


(10733) 
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property for its own use, or otherwise acquire 


any personal cam for dself Et still secs obvious that the mtent 
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forfond against the draw- 

Xtreme and a yoany of the parties 
miterest and by the 3 pul t tl petite hy 
yo trust’ with criminal 

embeszzicnent and larceny or with civil conver- 
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the petitioner fully 
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© decision of June 30, 


red, concerned onfy the compensation of the peti- 


ter the New 
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pose and contest the claim 

reamization that the purchase 

New Tlaven’s property, based upon the Supreme 

uirts gudament agcunst the Penn Ceutral in the dacleston Cases, 
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issecured by an equitable hen he past three years, at least 
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In the light of all these circunistances this 
was oupable teomake an outright, unconditional award of 
ompensation for services rendercd the New Elaven estate by the 


rand therefore made Ontingcit forr Obvious reasons 
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Hothe petitions for compensation 
did net adpuetreate any past 
upon oa breach of fiduciary 
ts Tanover Trust Company 

tand Pefunding Mortgage Bonds 


ce finding of such a breach was 


reason underscoring 

tine af payments 

become payable to. the 
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IN THE 
UNITED STATES DISTRICI COURT 
FOR THE DISTRICT OF CONNECTICUT 


In Proceedings for the Reorganization of a Railroad 


In the Marter of 
VHE NEW YORK, NEW HAVEN AND 
HARTFORD RAILROAD ¢ OMPANY, 
Debtor. 


STATEMENT OF ASSETS, LIABILETTES AND CAPITAL 
DEFICIT AS OF THE CLOSE OF BI ISINESS ON SEP- 
TEMBER 30, 1976, AND SUMMARY STATEMENT 
OF OPERATIONS FOR SEPTEMBER 30, 1976. 


Hhabihties and 
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( ounsel for Trustee 
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THE NEW YORK, NEW HAVEN AND HARTFORD 
RAILROAD COMPANY 


COPERA 


9 Months 
Karded 


whee 


nher BO, 
1u76 


INCOME 


fiterest 


Tovestment of Custodian fund $+ 5 7,26 $520 558.49 


EXPENSES 


v4 37,408.33 
Transtee } } (OMG OT 


6s emiploy ces ns CHE ES 


tives alzs 12,612.63 


' Accountants’ and 
istiltants bees ? 5 OW) 413.138.05 


MAS Sy ) 4.201 95 
Total Eapenses 9 73 656,042.12 
before fixed charges 3 173,546.37 
ou Trustees’ Certificates (Nate) 2) 27, | 946,003.75 


(9 30/857.41) ($)'72.647.38) 


Sere MENT OF CAPITAL DEFICIT—SEPTEMBER 30, 1976 


Balaner January 1, 1976 ($50,284,/62.25 ) 
Net Income { Te DAT Se) 
Evcess of City of Boston tax claims over settlement (Note 3) 2,030,859.10 
Miscellaneous Items 222 50 


Capital Deficit—~September 30, 1976 ($48.326 228.06 ) 
i | 
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THE NEW YORK, NEW HAVEN AND HARTFORD 
RAETL ROAD COMPANY 


Bataxnce Sapes 


ASSETS 


Scptember 30, 1976 


Current assets 
104,011,54 


Cash 
Miscoeilaseous accounts receivable 1598.84 
1,300.00 


Working finds 
14,676.41 


Other 


121,546.79 


Funds on deposit—U §$ Trust Compony— 
Custodian Account 


General account 
Tavestiients cost ) 
Accrued interest 
Cash 
Special account. -fands released by 
mortgage trustees pursuant to 
Court Order No. G6} 
Investments (cost) 
Accrued interest 
Cash 


$148,233, 100.71 
134,544.65 
54,145.01 


781.576 21 
8,358.52 


Consideration due for assets transferred 
to Penn Central Pransportation Company 


on December J1, 1968 (Note $) 121,959,605 .02 


Other ites recollectible from Penn 


Central Transpotation Company 209,922.45 


$141,502,641.36 


See accompanying notes 
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THE NEW YORK, NEW HAVEN AND HARTFORD 
RAILROAD COMPANY 


Babance Siri 


U'ABILITIES AND CAPITAL DEFICIT 


1GTG 


Current liabilities 


Acorned fees alten mers, consultants, ete 574,085.21 
Accrued interest ae ible (Nate 2) 246,093.75 
Current portion of administration costs 

i ae ete 0 986 543.65 
faqmidated per diem: chains 21 802.56 
Other accounts parable and acermed habilities 4,708.95 
Laquidated: tort: claims § 000.00 


i, 840, 234.12 
long-term debt 
Frustees’ certificates (Note 2) 6,2350,000.00 


Debt in default 
4% mortgage bonds due July 1, 2007 $76 $19,900 00 
44% incoine bonds due July 1, 2022 432.753, 500.00 129,575,460.00 


Reserves 


Injury and damage reserves TG2.278 92 
Heserve for aduitastration costs 
and experses (Note 4) 4.389,0395 13 


Other habilities 


Heal estate tases deferred by Court Or 
lnterest in defanlt Woamortgage bonds 
Acormed: contiagianmt interest 
Adiainistration costs andl expense 
subject to scat-aneiab mists Manoa 
pavinents (Now 4) VIG 7643 
Other 372 244.10 47,011 917.25 


Capital Deficit 48,326,228.06 } 


$141,502 G41 36 


October 21, 1976 Certihed as Correct: 
W. E. McLennan, Comptroller 


See aceammpany ing notes 
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THE NEW YORK, NEW HAVEN AND HARTFORD 
RAPTEROND? COM MAN Y 
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be : Notes to Financial Statements—September 30, 1976 
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lor inc uhich the liahilities are Shown in the balance sheet does not 
fo state in Guy respect the priontty of liahilities inv the pending re- 


erpfanization proceo dines 


TO, Bein Ceutral ‘Transportation Company Cheren after 

Central), the priveipal subs idiayy oof “Pen Central 

company created L969 which excharied ats shares 

buaces foor cell thee fientlinge shares of Pera Clenteaby 

rere Zatt ne niter Seetion TT af th Bankraptes Net 

inthe Nen Haven boclusion Crises Nhe Supreme Coet of 

Cadted States determined a tothe tatal con sleratuon feo dn praid hy Pern 
! W December 34 LOGS. by the Dristees 
the New Tlaven plus $3 uiatlio a share of New Phiven’s operating 
es un T96S) apereuated S17 1,635.8! The Trustee of the New Haven 
of cla filed an the Penn Central reorganization pro 

nt Porn Central is entitled) ta aoereddit. of 

TLLUSO) for assu potion of certane obligations 

Haven Prrastees’ ( ertificates then deld 

Various cash payaients, ined Varig $9. 068,661.23 received 

fromm the De Central bey tees, and that the prite pal 

meaning clae by Penn Central was, as of the fihng af such proof of 

1 O96 O5S Subsequently, the ‘Trustee of the New Plaven has tre 

mothe Penn Central Prustees cash Pavinents imi othe amount of 

GL 7TH The balanes sheet shows the Jatter amount as well as. the 
SUGS 661.2 doom Jamiary 28) JOT as an offset acainst principal; but 
Hix, deowwews Sotho an ethenut prenilice t New = Plaven’s claim that these 
set agaist accruing teflerest rather than against principal. 


ential for the assets tramsferrer 


Pursnant to orders of the Tnterstate: ¢ merce Conmnossian, the Reorganiza 
tion Court and a thryres ely Comat an the Southern District of New York, the 
New Haven Trastees recemed $3 6025.800 principal amount of Poeun Central 
VF Divistonal biest Mortgage Bones due January 1, 19904) and Q56.576 shares 
Of Comunon stock. poor to the decision of the Supreme Cenvart The Supreme 

rt statech in ats deension ef June 29) JOTO that it was TeCUITIN GE Ua reassess 

f the consideration Ghat) Penn Ceontrabas te gue an exchange for’ the 

Havens assets. stating: that “further procerdings before the Conimussion 

ihn APP roprrnate federal comets wall de HOC OSS EY tee itennine the fiers 

that Poon Central’s consideration ta New Paven should properly take and the 

statues of the New PHlaven Estate as a sharchalder or crediter of Peon Central.” 

The Supreme Court also affirmed! the Reorpanization Court in finding that the 

value of the assets conveyed. ta Penn Central fined bye the Casutoission was 

required ta be increased by $29,035,899 which brings the over-all adjudicated 
value to £1746 SSO. supra 


The Proof of Clann filed by the New Haven Tristee in the Penn Central 
Reorganization alsy alleged that 


Phe consideration Should bye increased by interest. on the balance af 


wideration unpaid since December 31, TOES. antl date of Payment, less 
t and dividends recened by the New Thacon from Penn Contral ithe 
of Clann remaimang determined, the foregorg statements do not reflect 
an accrual of such interest on the claim. or any part thereof): and 


‘ ree +m a 8 
< & Wf, terre, “ate yD 
eR, (he Pk 9 8 OK 


J ee 
n over the subject 
Aa er 
neh dy 


rd Railroad 


rs and daties then be- 


he 
filed by 


peng 
proenes 


wert] 


toma, ablegs 
Ww Havens 


} 


based upon alleges 


BEST COPY AVAILABLE 


‘ 
js 
] 
4 
| 


~ 


. ss C; 
sete Ot oe 


eo) te ee pees : i 
ae, NE ek alt, 
Zz lad, ete A ‘ahee a * 


